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oO. G Bop v of Converancine. in Theory 
and Practice. 
PaxrT I. (in one Volume) contains the Theory ; wherein the 
| Method of Acquiring, Forfeiting, Conveying, Limiting and 
— all Kinds of Eſtates as well Real as Perſonal ; and alſo 
Operation of all Kinds of Deeds and Common Aſſurances are 
Ph Hh 7; 

Rr II. (in two Volumes) contains the Practice; or, 3 
8 of Feoffments, Grants, Bargains and Sale, Leaſes, Releaſes, i 
Declarations of Uſes and Truſts, Marriage Settlements and Pri- 
vate Acts of Parliament, (made for ſettling the moſt conſiderable 
| Eftates in Great Britain and Ireland ;) Mortgages, Leaſes, Aſ- 
fſignments, Deeds of Charter-party and Copartnerſhip, and of 

Bank, Eaofi-India, South-Sea Stocks, and other Public Funds, 

Mercantile, Maritime and Plantation Affairs, Cc. with Obſcr- 175 
Ci ons and Opinions of the moſt Eminent Conyeyancers. || 8 
| The Whole digeſted in a Method intirely new, avoiding al Re- 
yo and containing a greater Variety of uſeful Nt of 
than all other Books — the fame e now N In | 
Three large Volumes. 


Lony Ravmony's Re orts in hs King 8 ; Bok ad 88 ; 
Pleas in the Reigns of King Will. 3. Queen — * nd 8 


the Firſt, and King George the Second, 2 Vol. 


and —_— z alſo, ſome e Caſes i in > Chancery and before Es 


the Delegates. 


Pran WIILIAs's ms in 3 ad of Guin Þ | . 
| Caſes in the King's Bench. 3 Val. The Second Edition, 


- 8 in Cnanczzy: Being Caſes 1 in the High FER 
of Chancery in the Reigns of King | Will. 3 — Anne, and 
King George I. The Second Edition, . 4 


= | Liftar s Caſes in Law and Equity during the Time Lord Mach 1 
Field preſided in the Courts of King's Bench and Chancerx. 
This is cited in Mr. Viner's Abridgment as roth Modern Report. 


pes PicoTT's New Precedents in Conveyancing containing preat 


Variety of curious Draughts, many of them on ſpecial Occa- 


ſions. *] from ORIGINAL MaAanuUsSCRIPTS. 


— Colleion of all the Laws of the Province of Penfilvania now 


in Force. Publiſhed by Order of Aſſembly, with the Royal 


Charter granted to Willan Penn, bly r and Governor 
of Penſiluania. 


" Acts of PARLIAMENT, and Abet ates of * A Acts of Par- 
. liament for ſeyeral Ten paſt; on ſuperfine — 
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| The Cubes prined in "y „ 


A nnen caſes, Page 24, | Baker and Cambell. ue 78 1 
IM 34» 1 8 * 199, 2 295 of demiſe ＋ Brown, and = 
299, . 8 367] 5 e ak 2.55 "<uS-- 


J le o ms, - > 
r 
and Marſton (pariſh of ).| Baby and Burne. mm Nw. 4 
og: 347 | Bank of England and Morris. a: 

. and Peacock. 161 Barbar and Palmer. —_ 329 e | 


and Wyndham. 08 Barker and Dixy. 260 


Acres and bord Peterborough.” 32 Bartholomew and . . 


. Aon and Somner. 3 193. 155 Bals and Hickford and his vw 


Anderſon and W — 1 29 Bean tle. "IS 
and Winter. 176 Beer and Alley. * 
Andrews, of the demiſe of Jones, Bellew and Scott. 200 - 
and Fulbam. | 263 | Bentley's (Dr.) caſe. 38 
Archer, of the demiſe of Hankey, Berringron, . 
and Snap. 55 11 Dormer, and kai, 1 

rg yle and Hunt. 305 +=. Sa) 
*. and Hand — Berry and Croſs. — 63 
* and Andrews. | * „ EN 
I 3530 _ bay 


ee 
Boot and = ones 


— ee 
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* Blake and Bourrx 
- Mewrand Marſball: 
Band's (Sir Harry) caſe. 
HBvortle und Garnett... 
Boſworth and Hearne. 
Bourne and Muarruire. 


Bowes am Lucas. 


Braſ g and Loc, 


 Drighnwel (inhabit. of) and met 
63 : 
5 * 7 


* banning. 


and Taylor. 


Rs. Barton and Wileday and or others. 


28 
| +Godus.1 
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| He 1 W 
Cart and Marſhi:/ 7 1 Wn . 
catell and An re ps. 
Lee and Done, 
Chambers's caſen 15 » 
Chapman and Manifon. . Gi 
: 7 4 


and Needbarn. 
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5 deri be and 


5 * and W 
_ Clifton e of ) and 
Im. wind bits nog 
he and Boſs and et 324, 237 


Qule and Hawkins). 
Cark and Cooke 
at and Vingialuu 


: co and Malterwod““ I} {rg 
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1 Pageng75 
- Bettiſworth (Dr.) and dean, as of | 
e K. Paul's, nn 6G 


| 297 | 4 | | | 
. 8 Everſley 
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333 
; 146 

* 18 

91 


e 
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245 


0 
338 
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* 5 Ding and Driver, * 22 30 4 
* 2.2 1 moos and Whit: | 


Narnes | if the Caſes. 


ce ind Blackbowrne. Page 247 
Crofts, of the demiſe of ,, c 
| and Wells. "21 
t Crofts and Wells. 368 
Croſs and Speed. a 
Crow and Maddock. 87 
Cureden —_— WP ) and Lend. - 
"OO 


5 and Watkins. E 18 
Davenport, of demiſe of Kirkby, 

and Jackſon, 3868 
Daveniſh and Merton. 377 


Dawſon, &c. and Wilkinſon, 175 e 


Deitia ad Carrwright. 3055 


Dobbs and Paſſer. | —» 
| Dodd and Fletcher. 193. 195. 3157 
f Doe and Burlace. e 1 


and Roach, 153 


| Done and Richardſon. 9%, 197 : 


d Parkhurſt, 
Den ad Rat hs; 
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Sherwin, 
350 
15 


Churc - | 


217 


242 — b „ nd 

Weſt Goodamm.. 350 
Eaſt Goodaway and Munclere. 346 
Eddington and Wilcox... 208 
Edgeware ( _ of ba and Har- 


, | 34 
Elliot and Mau. 66 


Evans and Thomas. — 2 
3 and De feure. 33S 1 
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0 Everſſel ( 6 of and Black: Hammnund and Gad Pape 77, 
| .diabiren mob . page 50 nd r (. ) GW A2 
"Eples's (Sir — _ I hay a8 Harris and Ren. al le 25 
3 Harding and Crew: 318 
: b. 20 3 qui _ br. and = 
— e's (hat ) caſe. 1 92 „ 8 
Famwick (inbabi 4) ” Maron. ae (p arjb 70 and A 5 
| Bob Hebri be and 7 
 Farrell's caſe. _ 2 Hellides Poke — . „ fs 
Furthing and Martyr. 28, 290 Henningham (imbabir. of) — 
Ferg uſon and Rawlinſon. - Finching field. a 208 
Pater and Blarkwall. 386 Hickman — Colley. - - Ad 9377 
Frankhn and Reeves. 234 Hinds and de 299 | 
a French and Cockran. 73 Holbourne and 2 sg 
b e and Whitfield. 915 1 33 
: fs Wy and Wiltſhire, 67, 994 Bolcroft and Collwelt, - 65 5 
5 "No Fuller and Fotelm. 54. 309. rplden and St anbope.. "I + 
e 0 7 Fybeld Magdalen (ha w7 and | Holliday and _ 3 81 
: - ORE e Hook and Ship. YH 
„% „ ſia 1 
= 5 3 Hornby and Houlditch. 3 
3 Garland "and 8 97. 174, Hoalditch and * dat chr} 
78. 3 „ 121298 | $2006 v0 
. . Go ey an Duberry... 5481 Hudſon and Jones. 83 erde nod 
i Go man and Shipway. 138 Hudſon and Smith. ..- aner 
5 ke and Hod BY : " a1 Hughes and Alu tl. 1 
GSGoaoctitle, of demiſe of lord Gower, | | Hughes and — ty i n 
and Thruftow. 133 | Hons and Bourne. 327+ 
Gooſetree and Reynolds. | 23 | Hutchms and Hutchins. | 297 
Greve and "King. 5 309 ee P 
Oreſwick and {ogg 6 5.5 ii! kD 
___ Ovey and Byiital. 37 ec 0H; 
3 ok th and*Meock, "TY 2 and Beckwith, n 
© DMS DB WO Bags 2 * dat 
C en... 
Ranilcon and ek. 53 and Wilſon... '\ (14 
NIV.” 


_—— 


A TAbTE of the Namer of be Cam 


King, or Queen, and Caper. Page 


63 


Judges, reſolution of. page 232 
Idingo and Solborough (inhabit.) 
63 
= 
5 Keate and others and Watſon, 
296 
Kempfield and Moore. r 
Kent and Kent. 338 
Keſworth and Thomas. 208 
King, or Queen, and Andover, | 
(cop) - oa. - 
Armagh, (dean, Oc. f) MM 
- 20 
feces Armſtrong. | 109 E 
bee (inbabit.) | 
 Beckworth _ 
Bedell (inhabir.) | 
Bell and his wife. 
Bell. EY . 5 
N Don =. 60} 
1 Raden -- S443 
: Bettiſworth. 1482 
Ferdi (np) 52,317 
Biſhop. VVV 
JJC 
„„ 293] 
Bolton. „ 
- Bond (Sir Harry) 146 
3 139, 147 
Bryan. 81, 289 
Buells. — 4480 
r . 
Burket. 230 
r 
ä 2 7 
Butley (inhabit.) 3 
Cann. 14] 
: 


| 220 
Caſtle. 119, 15 
Charleſworth. 


Cheſter (biſhop) 18 1 4 
Clare ball. 184 


Cockerel. 260 
Davis. 173 
Dore. 301, 352 


Dublis (dean, Oc.) 20 


1111 


„„ 
113 110 
Elms. 5 229 


Ely (biſhop). . 176 


Same. 184, 187 


Hud VVV 
PFreſhford (churchw,)24 
Gardiner. 355. 5 
Gal. e 


T 
Glouceſter (mayor). 184. 
Guildford (inbabit.) 4 


i 
Hammond. 143, 145 
f Hamſwortb (rector). 
„ 84 5 

Harding. . 


Hareby (inhabit.) 36 1 


Harman & a. 3 
5 Harwich (borough). 1 
Harwood. r 


f Hebden. 388 


Henley. , 355 


Heptinſat (inhabit.) 37 1 
High Ferrers (corp.) 280 
Holton (inhabit.) 238 


Holmes. 110 
Jenner. 1 
[7 Kay 
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King or Queen, and Kay (inhab.) 


NKug, er Queen, and Shren 


„„ 


Page 67 (n ys 171, 2625 32⁰ 
| | King: | 255 Soane. 272 
King s college. 184 ” „ 231 
Kings Lynn (corp.) Sowton (inhabit.) 3 45 
105 Staples. 228 
Leafe. 226. 303 
Leger: .” ny 73S. 
' Litchfield and Coventry 5 256 

(bo). 267] Sutton. 122, 167 
Liſl nt 84, 20 

| Liverpoole (erh.) 184 Thomſon. 145 

London (corp.) 179 Nutagben (rp) —_— 

Markley (habit) ASE) --- >... 0s .- 

Marton (inhabit.) 276 Trinity college. 183 

Maſſory. 295 Trotter. 71. 217 
Mayors. )J a... O02 

Middleſex ( juſtices). „ Warwick es 34h - 
Middleſex — ron, % 1 N 

baue. 5 103 „ß ... Ain. 5 1 

Moore. + 384-- | Viworty (wha), 1 
Norton (abebit.) 397; Dm = 1 

Norwich (biſbop). ; Wyatt. 55 
Norwich (corp.) 10 HMHeb. 5 
Pawlett. 3 4s - While, . 

Penryn (mayor) . Ms” 238 
Piercy. 3 e Yeomans.. 224 - 
Pierſon & af. 2%7 King and Bolton. pm | a 

ä 310 Kingſton and Holloway. 374 

Pindar. 125, 261 Kirby and Saville. 3 
Pumfret (mayor ). 105 Kirchen and Manwayring. on 
Potter. I75, 217 Kynaſton and nne (corp.) 9 
Reading. 10 D, 104 

Saaler. „ The — F 
1 Saliſbury (biſhop). 8 
| „ 1. 

 Shacklingt an. 2011, — 
| Seba (corp.) 163 "pear and Blackerby. = 
Shar — 38 b Langley 
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Lee and Ranſome. 
and Daniel. 
Leſſer and Fobnſon. 


"a and Hobſon. 37, 28 292 


Muſgrave and Nevinſy. 317, 3 1 
tale 7 | 


| 155] 
'Letgo, of demiſe of Wheeler, and 


Pitt. 319 
Lockey and wife and Dangerhield. | © 
e 
5 Lofil and Bancrofh. 391] 
Lomax and Holden. 9 
London (city) and Wood. 90 
Londonderrys (lord) caſe. 366 
Lupton and Arkinſon. „„ 
3 and Wilcox. 5 $0] 
= Mind 4 Dante. 340 | 
Marſh and Tennedy. 356: 
Martin and archbiſhop of Canter- 
bury. 5 258 
Martin and Sparrow. | 273 
Mellam and Brinſlow. 236 
 Mellington and Goodtitle. 106 
Merrick and Oſſelſtone (hundred). 
115 


$ 


. 


Metcalf and Row. 107 
Middleton and Crofts. 57 
Millar and Bradley. 309 
A110 and Houlditch. — 42 
Mitchell and wife and Garrett: 228 
Moor and Wycker. 47, 191 
Morefoot and. Chivers. 244 
Moſtyn and Totty. , 112| 


1 — TIR abe 1 the 8 
Langley and ae e 

Layton and Layton. 315, 319}. | N. 09 
Lad and Page. = 


 Neminick and "Revell Page 320 
Newbury and St. Mary' s Reading 

(inhabit.) O79 
Nicolas and Killigrew. | 3 
Norman and George. 
Norwood and Stevenſon. 


0. 
Ord, of demiſe of Lynch, and 
. 1 5 247 
I Page and Peyward. 269 
Palmer and Crow le. 322 


N Pauſley ( inhabit.) and Chalton. RT 


Parſons and Gull. 310 


Pauler and Delander. 


Penare!l and Fendrel. 9 
Pennil and Wallis 380 5 
Phillips and Phillips. 248 
Phillips's caſe. 383 
Pierce and Paxton. 332 
Portman and Caine. 7 

| Powell and Ward. "2007 
Prince and Moulton. 1 93, 197 
84 and e 15d __ 3 
Ray 25 1 351, . 85 


Reading (inhabir.) and Newbury. 


37A 
Redway and Poole. 362 
Reeve and Trandel, rok Z7 : 
Rice and Oatfield. 222, 235 


Rigden 


A 3 | 


n, 399 
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La and Hedges. Page 1 97 
Robinſon and Moore. 


and Nicholls. 


_ =: 
'Rodd"ind Radford. 246 
Rogers, of demiſe of Dawſon, 


and Briggs. 
i Roſs and Cloſe. 
Rumball and Norton. 
5 Ruſſel and Corne. 


210 
224, 237 
390 
245 


5 Wberton and * Sabbarton. 


8 St. Andrew ana St. Bride ( inbabiz.) 


9 
S. Marbew and $. Margaret (i in- 


habit.) 350 


. Margaret and 8. Saviour (in- Y 


7 


283 


| mfr and Whig e 


Aer and Alen 
Stanley and Leigh. 337 
Stoke-lane and "Doultin bade 
1 
Strode and Palmer. f Tot 
Stroler and Heber. 381 
Surby and wife and Vork. 7 
Swetnam and Archer. TO 59 


Tedloe 2 Dickinſon & ry 20 FE 
Thomſon and Browne. 16 
Thornby and Fleetwood. ' 104 


Thruftour, on demiſe of Park, 
and Troubleſome. 18 


habit) e 
Fe. Peter and 9. Nicholas. * 36 5 | ley, and Holafaſt. 359 | 
. | Salizbury's (lord) we 1 231 Toe and Adlam. 188 
Saville and Kirby. 300 | Totneſs (corp.) and Bowden. _ = 
| Scatterwood and Rage. 2869 | Twlly and Sparkes. 
Scudamore and Hearne and his Tumer and Warren. 3 
5 Shadwell and . * Wapping 1 8 
r J 307] e e 
= Shaw and Bull. 7.54 11 | $o Vaughan ad Browne. 328 
e Weigh. e Verne and Feras.' 8 
N Shepherd and Hooker. 156 Vigars and Vigars. — 66 
rn 319 Underhill and dn . 
Smalley and Kerfoot and wife. | Uſber's caſe. ;  I$7 
242 F | 
Smith, on demiſe of Donner, and os a 6s 
parkhurſt. ab 315| Da. —— 
Smith and. . Wainwright and Bag ſbaw. . 
Fah ung -136 | Waldew's (Sir L.) caſe. 3 
and Rey nolds. — 121 Wallis and Lewis. | — — 
. and Willon. = 514% 28 


| Thruſtous, on demiſe of lady Laws 5 
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Walthamdale and Great Mitton 


(inhabit.) 
Wahon and Montpealy (inhabis 


: | 346 


Wilks and Eames. 


Pape 51 


Page 57 | Williams and Browne. 134 


)| Willmot and King's college. 181 
Wood, of demiſe of cle and 


Mortimer. | 342 


Wareing and Potter. 17 | Woollaſton and Walker. 366 


Webb and Turner. 
Wellis and N icholſon. 
Weſt and Morris. po 


. 
276 


Woolftanton and Utoxeter (in- 


1 | Worceſter (bibop) and Sir * N 


| Meſtcomb and Jones. 3 Barnard. —_ 
beate (Sir Thomas) and Gregory. Wyndbam's (Sir William) caſe as - 


9 


Widdringro and dee 68, 142 


Migley and Morgan. 38 
3 Wile (inhabit.) and—— 
— Wilkins and Mitchel. 18 


#1 1 
c 1 Teates's caſe. 5 . 


I Pons and Trull. 


11 


9 


I, Michaelmas ; 


© DT . 


— , 
and nber. FL” 
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| Menranden, That — * a one 1 
the juſtices of the King's 


> kni ht, his Majeſty's mier ſerjeant at law, was 
; ms in 3 of the juſtices of the 

| King's Bench, in the room of 1 

- Lee; and o. fr 

12 Chapple took 


* 


Place in court. 


The other juſtices of the court were Sir Fic Pars 


and Sir Edmund FI knights. 2 


7 be » againſt Whickin. 


| — — — 
bridge: And the writ {et out, that within the ſad 
: al cuſtorn, that every perſon being twenty- 

one years old, who hati Greed as — for ſeven 
years in any trade wich ay freetnan within the Bil Win.” * 
2 


33 


; s Bench, was made, in the 
_ © laſt vacation, chief juſtice of the ſaid court, in the 
Place of lord Harduwicke, (who was then confti- 
_ © euted lord chancellor) and be was, about the 
_ + ſame time, knighted. And Sir Millam Chapple, 


chief juſtice | 
ly, e Mr. * 


Sn e ves eie the i 1 


- 
— A” - 1 ® 5 
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Gf 
1 
" | 
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un oye" 


3 Gciently certain : For returns to Mandamus's being now 
traverſable, there is no need of ſuch 


5 Tocks © wo incl re ul times in the Ge of 


the ſaid town for the admiſhon of freemen and other pur- 


barre ord all perſons intitled unto and defiring 
admiſſion nb and that 26 April, Ge a 

court was held, whereof notice had been before given to 
Buem and that he might then have been admitted, but 

be did not appear, and therefore could not be admitted; 

þ dut his name was then entred 28 4 So. * * oath 
„ 5 


oi it was 4 by Glicitor * Ge to = 5 

4 ns does not mention, that 

the five court ws Se times when perſons may 

| be admitted. And if it had been fo expreſled, it is very | 

' doubtful if it would have been good; as a Perſon intitled 

1 freedom hath a * o demand i it . * bo 
Fein 


Ie was altered by Me. e tic 6s h Bi 


"certainty in 


them as formerly. But ſuppoſing 


was a free- 


uring the 
7 by the cuſtom; — ans — 
iceſhip with M. B. being a freeman of 


ene 


the return to be ill, 3 
objected, that the writ is ſo too; becauſe it is not therein 
politively averred that B. the maſter of Emery, 
— and continued ſo d 
2 14 
« the. fail town, and the Ladd M. A. having 
c 


apprenticeſhip, which is 


— 


E to of ROSE ION 


be ried up ta particular days | "And hors i wat fl, ta 


„ — -- <-, il 


7 Term 10, I8 


of @ forcible entry, che-words ns he ft.” are FR 
not ſufficient. ä 


2 
The vbclg court was dach) A eig l) hat by 


the writ it ſufficiently appears that the maſter was, and 
continued a freeman d 


ng the apprenticeſhip. But ſup- 
g that che writ js i this prin deſeiv, i iv cure rn. 


5 | (2) Thar the recur is ll; Ta pre gate 


a right to be admitted whe 


cannot be admired bar an the Gre coor 


em was made; and N enged 


in the lame manner as the above: And a per 
Madam was afterwards in this term made, for the 
ks en a went n 


emptory 


Cing a ainſt be dme, 1 
| — Batley, 5 . 


. 


3 wo 


Mor by Me. I : 

a jute for the real of on Chnder rom Brkt 
to Butley, and an order of ſeſſions 
Aer whether the pauper, ' 


1 


— — 2 — 
— * 


— 2 11 eb. ITY 


3 opinion, that a good ſettlement was 
only material thing in theſe caſes being the value of the : 
thing rented ; and it does not ſignify of what x nature a 2 


ſettlement at Busley; 


7 jar only of lands, or of ſuch 
table, and require ſtock or furniture; "whereby it may 


went. Salk 536. But he argued, chat the giving ſecurity 


in the 


preſent caſe for" the rene is an impediment to the 
becauſe this ſhews, that the pauper 
had no. credit there : Whereas the of a perſon's 
gaining a ſettlement by taking a leale of ſuch a value is, 
oy this is an evidence of bis ability or credit. And it it 
ed by others on the ſame fide, that the word [te- 
ache] e b be c. 11. is to be 


appear that the tenant is not without ſome ſubſtance. 


And there is a difference between a water · mill and a wind. 
mill; for the firſt hath always an houſe r PETeS: 2 5 
but che other not : And in this caſe it ſeems probable, by 

the pauper's ren Go 


. n to the 


. 


It was eswe by Liogd, that the feen degree 


built thereupon. And he cited The King Pr, the in- 


The court (fe. Aire, Probyu and Chapple, juſt.) were of 
gained at Burley; the 


; . is. The . were therefore ä 


5 kene which, upon 
cale, as It — od he Elio on kr was this: 


l — = 
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285 The Kin We the inhabitants of 


idworthy. 


N bo. ng was made by two juſtices, 2 * — 
of Joh Board and his te den from Widworthy to 
ſet aſide: And = 


| The 


as are habi- 


e of credit 
i s requiſite for the E= ſureties, as for e payment of 
rent: And that the word [tenement] means land, or _ 
3 Fe * of Guildford, Hil. 8 Geo. 1. where it was held, 

. that the renting of a mill, generally, gains a ſettlement.” = 


ee Ten, 10 Ty Geo I. 2 N 


Ao e eee 
moved to Widworthy, and lived there with his father in a 
cottage-houſe of 30.s, per ann. working as a day-labourer. 
The farher died iareſtate, poſſeſſed of the ſaid cottage for 
the teſidue of à term, determinable on lives, at the rent 
of ——and leaving the pauper and another ſon. The 
pauper's brother took his diſtributive ſhare, of his father's 
eſtate in goads, and the pauper himſelf, after the father's 
death, continued in the cottage for five or ſix years, until 


the leaſe was determined: After which, and | fine the 


order as to them, that the father is ſettled 6 But 


before his taking out adminiſtration, he was then-plaialy 
And even adminiftration doth 


- * * 
cauſe he had immediately o 


abode there gained a ſettlement. Fine infor 5 
: bins of 


making the original order, be out . to 
* father. 5 


4 * ; 


Gy © Gali! bh * 

of ſeſſions; and he objecled, (1 * That rent being reſerved 
upon the leaſe n this may be, for aught ap- 
| pears, to the full value thereof. (2) It the ſeſſions rar up 
is good as to the paup 


. FUR 


to his children, who are adjudged by the pair] er to . * 
be ſettled at F. for it is no reaſon for ſetting aſide harte 


dhe principal objection was, (3) That at the time of the 
original order, and during 
the pauper bad no legal title to the cottage; for that being 


removable. 


5 Co. 28. 4. 


the continuance-of the leaſe, 


not alone give a title: 1 befate the ſarwe of 31 E B. - 
— ä — 11. en adminiſtrator could not recorer. EAT: 


| To this laſt 


the leaſe the 


on his father's 2 
reſt in a moiety of the cottage veſted in him by the ſta- 
tute of diſtributions ; and afterwards, by the agreement 
with his brother, in the whole; and conſequently his 


bditants of Wiky and Mich. 11 Geo. % Where a poor 
Has 9 2 


Wellen it was nfwered by de e. 5 


— 2 vo W* o 
1 * 

* 

6 * * 


Tig Ts; 10 11 Geo: II. 737: . 


tage, and the deſigned for the purchaſe was depo- 
fired in a third 's hands; but before any leaſe was 
made, the cotta ager died, and his daughter entred into and 


daughter. 22 
was ſaid by Gundry 


long a 
but by a writ of right. * 


clear of opinion, that the pauper had 


the lord of a manor, it was 3 | betwery the lord and 
cottager, that he ſhould have a leaſe for years of the cot- 


occuphi the cortage/ fel evdeat yhurs* And the court held, 
— though there was never any actual leaſe, but a con- 
tract only, yet this "houſe gained a ſettlement for the 
this determination was, (as 
) that there was a deſcent, and alſo ſo 
poſſeſſion, e e bouſe 


The court 0 4 Page, * and dans juſtices) 1 wes. 
gained no ſettlement 
original order, becauſe 


at M. at the time of making the 


be then was plainly removable, as he had not taken out 


the adminiſtration. oe 
| been then adminiſtrator, it would not have been ſufficientz 
| becauſe he would not, in fuch caſe, have had the cottage 

in his own right, but only as a truttee. But a as to this 


And Page juſt. ſaid, that if he had 


8 * mx yur inclined co: the — 


order, that the Juſtices hands and ſeals are not put to the 
N nor is it to expreſied to be f in the — 


It was 8— \ objedted 


by Mr. 


Cruwys to , the original £22 | 


But the warrant 2 adjudication 1 in one . 


0 and the names and ſeals being put in the margin, the one 


againſt the adjudication, and the other againſt the warrant, 


—_ = court held this to be well — _ and therefore 
1 9 the los — 7 


” 1 5 
# ' jp 4 1 » * F* x * « 5 
"4 . ** = * - 3 ” a 
* FY * 1 V x . 3 4 4 — le. 
R : J 12 5 . 4 : „ 
* „ — k ; 26 * 5 1 
44 | i 
, > - 2 N 
Go 2 ? 
- *. s K . $4. d : * © + : 
v #* r ; a 
; z 8. . 
if * U * 
: * Mac { Sed 
* * 32 
* 


there puniſhable 


2221 E 1, th Geo. 


Surly oy bir ire — nr. 
OTION was made laſt term, for a ck 
LR to a ſuit in the ſpiritual count for calling a woman 
whore, upon a {ugg 


in Londoy are triable there, and that whores in London are 


by carting and whipping ; and alſo that 
this cuſtom was pleaded below, and denied: And it it ap- 


| peared by the recital of the libel in the ſuggeſtion, that be 


eſtion, that all actions for words ſpoken . 


= words were ſpoken in the pariſh of St. Bridget, 19 4 = 


Brides in London, or in the parts near adjacent. A rule 


do ſhew cauſe was thereupon granted; and it was now ar- 


3 tence; but vw ths of it is 2 3 


good eee | 
two matters are eſted, viz. the culſom and de- 


; (1) That . 


nial of the plea; one of which is temporary, and ihe 


other e and 2 — they ought not to be be joined. 


6 Mod. 308. (2) The truth of the ſup ggeſtion ought to : 
be verified by affidavit. Salk. 549, 551- . 20. (3)It 


8 ought to have been alledged i in the ſuggeſtion itſelf, that . 


tbe words were ſpoken in Landon; whereas this is not men- 


wu any where but in the recital of the libel, 1 —_ 
3 2 Lutw. 1043. [But per cur. This is the conſtant 5 
EY =. and if it appears on the libel, it is ſufficient. 5 
() The party is too late in the preſent application; be- 
cue, though the motion was made before — yet 


the rule to ſhew cauſe was not ſerved till after ſentence 1 . 


- fo that the juriſdiction of the ſpiritual court is affirmd. 
= an the . is, chat where the you court hath _ 


appears on the — of — 


the libel that _ . cogniſance. Cro. Fac. 429. 2 Mod. : TE 


. | he 213 


9 Geo. 1. A e 


„ 


ohibition was there prayed after ſent 
And the ſame point was — oi 


| Comb. 448. Argyle and Hunt, Thin e 


Brook and Mingfield in the ſame term. (5) It doch pe dear 


apa by hl oil ihe gn, ts th 
warts "ny nee. they ng 


=” 


Iii Term, 10, 17 Geo: II 1797. 


ſpoken * in the pariſh of 


© near adjacent: * they might be __ 


out of London. 


Upon this aft objeffvn the rule. wa enlarged, in order 
| to give the party time to move for an amendment of the 
ſuggeſtion. And this being afterwards prayed and grant- 
ed, and the ſuggeſtion amended, the caſe was ftirred again 
another day in this term. And then an affidavit was pro- 
| duced on the other fide, that neither the plaintiff below, 
proctor, could be found — lentence to be 


nor his 


5 ſerved with the rule. 


rule; 


5 then it 2 


aud 
5 on the lil 


But the court Laid 4 thi 6 not kelp the aſs; 

for the ſpiritual judge might have been ſerved with the 5 

7 and therefore this is to be conſidered as a motion 1 
after ſentence. And the whole court ( ſe. Page, Pros 

cared 

oY or the proceeling a char the words 

appear chit the — 's out of the . f 

tion of the ſpiritual judge; as this court muſt take notice 

of the * of London. M2, this not appearing on the 

| the ka 5 8 they refuſed now to = 

; the _—_ to do; and . — the rule. OE 


juſtices) were that if it had a 


* * 


* 


1 : , 4 ö 5 


5 The Ki ng again the 2 7. 


N onder of baſtardy Aa ile bf theo jaftices, re: 


Richard Sharp 


habited 


&. Bridges in London or in parts 


= 'cking, that whereas Ebraberh' Sharpe, the wi of 
7 leſs, anno 1733. was delivered of a child in 
Beldell, and that on the examination of the {aid Elizabeth, 
and on other poof, it appeared, that her ſaid huſband for 
1 5 e an nine ee before” we Thne mmer n 


. A was muſtered in the guards anno 1733. and continued 


— 


— 


— n 


© Trinity Term, 10, 11 1 Ge II. 1737. —M — 


? 
habited with, or had any acceſs to her ; and that the ſaid 
Elizabeth did not know whether he was alive or dead ; | 

and therefore it 1s adjudged that the ſaid child is a baſtard, 

and that Chriſtopher Moor is the father. And upon appeal 

an order of ſeſſions was made; which, after reciting the 
original order, ſet out, that it a ppeared farther on the 
evidence of the ſaid Elizabeth, that 1728. ſhe was married 

to Richard Sharpleſs in a barn by perſons uriknown ; and 

alſo that it appeared by the certificate of the commiſſary 
general, and the evidence of E. C. that one Richard Shar p- 


there from that time until but the ſaid E. C. could 
not tell whether the ſaid Richard She arpleſs was the huſband 

of the ſaid Elizabeth. And it not appearing that her hu - 
band was dead, therefore the ſeſſions * the firſt order. 


"Mon by fol icitor general Strange to quaſh the order e 
of ſeſſions, and confirm the original order. And it was 
_ argued. by him and Mr. Deniſon, that if the huſband in 
this caſe be actually living, it is not material; r 
had no acceſs to his wife for ſeven years and nine months, 
the children born in that time are to be conſidered as "+ 
| baſtards: And they cited the following caſes. Pendrell Fendi! and wad . TOY 
and Pendrell, Hil. 5 Geo. 2. This was an iſſue of legitis 
macy directed out of chancery, and tried before lord chief 
"= Raymond; and it being proved that the huſband | 
had no acceſs to the wife, though he was always in EA g- 
| land, it was held, that the child was a baſtard : And the 
court of chancery acquieſced i in the determination. Lomax Er 3 
and Holen, Mich. 6 Geo. 2. Upon an iſſue of 1 2. Ke. s ” 1 
it was agreed by the court, that if a huſband is impotent; * 
though he continue in the houſe with his wife, the iſſue 
may be baſtardized. The inhabitants of St. Andrew and &. & Anitew | 
Bride, Hil. 3 Geo. 1. agreed, upon debate, that if a Huſ- 4: /, 4: -- 
band hath no acceſs to the wife, her iſſue are baſtards. — — 


It was admitted is Mr. Marſb and Mr. Barnardiſion on 
the other ſide, that the law is now ſettled, as has been 
mentioned; that the iſſue of a married woman may be 


D CET  baſtardis 


en on 


» 


„ 


— — 


Trinity Term, 10, 11 Geo. IL-1737. i 


brd, though the buſband be within the four ſcas; 


contrary to the old rule, Co. Lit. 244. 4 bur then (they 
urged) the evidence ought to be very plain; as particular- 


| 1 chat the wife only can be a witneſs of the act of in- 


continency. But in the preſent caſe her evidence only, 


that the huſband had no acceſs, (which is the ſole proof 
the firſt order is founded on) is infufficient : And for this 


defect in that order the ſeſſions might quaſh 1 it. That this 


evidence is not ſufficient, was beld in a cafe in lord Holt 8 
time, and in the late caſe of The King and Reading. 


clearly of opinion, 5 That though ch evidence of the 


| $t. Margaret 
VE wher : 
* 44 voman may have a baſtard if her huſband hath no acceſs 
to her, though he be in England. Beſides, the evidence 
Al the marriage and of the life of the man, as ſet out in 


the ſeſſions order, is 


. 4 


at li : 
fuſed, becauſe the perſon charged was not in court. And 


the firſt order; to which Probyn 


wife alone in this caſe is not ſufficient, yet the original 
order is good; it appearing to be made not only on her 
tteſtimony, but on other proof? And this, it muſt be 
intended, was legal evidence. (2) That the ſeſſions order 
is ill; becauſe the only thing they have proceeded upon, 
= the life of the huſband: And this is not material, as 
| there was no acceſs by the huſband to the wife; which 
this order admits. And Page juſt. cited The inhabitants 


of St. Margaret We ſiminſter _ of St. Saviour Southwark 5 


e after ſolemn debate it was held, that a married 3 


fect and inſufficient. - 


Upon this, i it was . by Mr. Marſh, that he might be be 
berty to except to the original order. But this was re- 


though it was earneſtly deſired, that the rule to ſhew cauſe 
be enlarged 


juſt. ſtrongly oppoling | it, the juſtices order was now con- 
firmed, and the other quaſhed. 5 


* The King and Ex, Mich. 8 Gee. 2. ERECT P TRI NO THEY 


evidence of the mother of the child, who was a married woman: And the court were of 
opinion, that though her evidence of the criminal converſation is good for the fake of neceſiity, 
GGG 
| 2 19g 


>: 


The court ( ſe Pa ge, prohyn and Chaph le, juſtices) were 


, In order to bring up the party, and except to 
juſt. inclined ; but Page 


Dawſon 


erm, 10, 1 Geo. 1 II. 23. 


Davſor ad others l Wilkinſon and 
ee, g 


| OTION for a prohibition, to a ſuit in the ſpiris | 
= tual court, by the late churchwardens againſt their 
ſucceſſors, the preſent churchwardens, for an allowance 
of their accounts; in which an account was decreed, and 
alſo that the preſent churchwardens ſhall make a rate for 
. ne the others, what * que to thaw on their ac 


TRE t was s arpued * Mr. Makepeace — the prohibition - 
(i) That as the ſpiritual court has a juriſdiction as to te 
Principal, this extends to every thing that is incident! 
thereto, which the making a rate here is. Leu. 172, 1732 | 
And churchwardens laying out money by x _ TT 
the pariſh are without remedy, unleſs it be in the eccle» —— 
ſiaſtical court. (2) This being after ſentence, the 2 5 
__ to be verified by affidavit. In 


- ip this it was anſwered by Mr. Filmer, 0 ) That the 
1 ſpiritual court hath plainly no power to 2 'F 7 1 
made by the preſent churchw rdens for reimburſing the _ „ 
former; which cannot be done without the pariſh, for * 
they can only order an account. 2 Roll. Rep. 73. And 
fo it was determined in Wainwright and Bagſhaw, =—_ 
J Geo. 2. and many other caſes. Here allo ſome of 
the items of the account are diſallowed ; ; which the c court 3 
below cannot do. 


5 e 2 Eaſe. * 2. Motion to a fait in | 
' the ſpiritual court againſt churchwardens for an account, to which they pleaded an account 
| Paſſed before the miniſter and © majority of the inhabitants and pariſhioners according to lv: * 
And it was held, that the plea muſt be taken to mean pariſhioners inhabiting in the 
and is not to be underſtood disjunctively; and conſequently as an account has been well 
| D which was ordered accordingly. 5 8 


paſſed, 
And 


= 
. 
o - * - * "I C 8 2 
e . wes we . 
8 


make out another record from the paper. 


— . 


J. 


And the court (ſe. Page, Probyn and Chapple, juſtices) 
were clearly of the ſame opinion upon both the points; 


Salk. 531. and they x Ar Tawny's Cale as to the firſt : And — 


a provibeticn was granted. 


Bean againſt E Iton. 


Y eri oN on the caſe was b — the de: 
I fendant for money due for lodgings, and alſo for 
money lent ; and the plaintiff obtaining an interlocutory 


judgment, he executed a writ of inquiry, and entered up 4 


final judgment, and ſued out a capias ad ſatisfaciendum, 
upon which the defendant was taken up, and afterwards 
he died in execution. The interlocutory judgment was 


| docqueted ; but the final judgment and taxation of coſts 

being loſt, it was now moved by ſolicitor general Strange, 

——F ew _ 6 fot judgment : And he cited theſe caſes: 
King .»d King and Bolton. A writ of error was brought in parlia | 


ment of a judgment in prohibition; and the record was 
pick d out of the attorney 8 pocket, as he was going to the 
houſe of lords to examine it; and leave was given to 
and Grano, 
Trin. 9 Geo. 1. The ſame thing was there N in an 


be «»d action on the caſe. Evans and Thomas, Eaſt. 2 Geo. 2. There 


the roll was docqueted, and the record afterwards loſt; : 
and a new one was permitted to be filed. And - 


Page juſt. remerabered a caſe in the Exchequer, when 
* was one of the barons, where upon a motion, either 
for a new trial, or in arreſt of judgment, as the attorney 
was bringing up the poſtea, it was pick d out of his 
pocket; and leave was s given to have recourle 1 to the clexk's 
minute. N 


Chapple 


2 


: 8 . 


GU 32 


— 


_ Trinity Term, UP, 11.1 


13 


_ Chapple juſt. The hing m. may have a writ of i inquiry 


12 but be muſt have a new. 3 wy " 


Ale was ES granted to ſhew cauſe, | why there 
ſhould not be a writ of i inquiry: And this rule was after- 


= wards made * without any caule dun contra. 


— 2 — — 


: French as well, &c. againſt Whnfels. 


X CTION on the ſtatute of 10, 11 U. 3. 4 2 


3 keeping a houſe in Covent · garden where ae] * of 
püharo is permitted to be played; to which the general iſſue 
Was pleaded. And the cauſe having been carried down by 
3 proviſo, but poſtponed, for trial, on account of its length, 
ſit was now moved by ſerjeant Burnet, for leave to amend the 
declaration, by 3 condent · garden inſtead of couent- 
garden, and ſtriking out the letter [s] Lat the end of the 
Woord [Pauls], and by making other alterations of the ſame 


kind. And he cited The King and Ellam, Trin. 7, 8 Geo, 2. King nd El 


where, in a quo warranto, leave was given to amend the © 


plea, after iſſue Joined TOO part thereof, = a Te 


* 


part. 
-On the * ade it was 


d by ſolicitor 1 


Strange e and others, that this _ having been carried . 


= —ͤ— by proviſo, it is materially different from all other 
caſes where amendments have been allowed, as that cir- 
cumſtance ſhews a great lacheſs in the plaintiff. But ſup- | 
poling that the liberty of amending be here allowed, it 


Was inſiſted, that the defendant abe to be ſuffered to 15 


plead de nov. Ap 


To this it was ydl, that the Aegi prayed 

make only a. minute variation, and do not alter the nature 

of the defence. Style's Prac. Reg. 2 9. And where a de- 
E 


claration 


R 1 11 U 5. 


'T 


5 (1) That 3 it — . 4 this caſe from others; 
that here the cauſe was 820 down by 


„ declaration i is fo ill, that the plaintiff could not poſhbly 
| recover thereon ; which is the preſent caſe, as the pariſh 
is mittaken: And poſſibly the amendments prayed may 
make the declaration ill, and the defendant may chuſe =: 
demur. The general practice alſo is for a defendant, in 
—_ caſes, to plead 4 novo; and the rule always is for 
de novo; "which is underſtood. And Mr. Munday, clerk 
3 of the 1 ſaid that the form of the rule was always _—_ 


- 4 tion on payment of coſts, wh a ns Sn for the GR 5 
5 to — 1 100. TY 


l lord of the hundred where the 
manor is, and holds a court there. 5 


and Tete, and others, that the defendant derives a clear 


ae 
2 24 % l "Dim. 
1 Information for forging a warratit'of attorney; 
and on the day of trial, leave was en to amend the in- 
formation n the warrant, | 


"homies i is amended, the liberty 


The whole court (Lee C.] lan) were G0 opinion, 


therefore the amendment ought to be allowed. (2) That ö 
5 the defendant ought to be at liberty to plead de novo: For 


ps the reaſon of his pleading as he has done was, that 


without mentioning any thing about pleading 4 


The plaintiff thivelive had leave to ae his decker. 


me „ againſt Cann. 


LOTION. by Mr. Teybr, for a hs ls n 0 
the defendant, for holding a court-leet in a manor 
ing to him: And this motion was made at the in- 


Cp che ally Bile ic was ka 


4 title 


proviſo, and 


title 2 — ö— 
ab i es. Rs Candle d 


diſſolved, there having been no. 8 
: — — « prone: e . 


- And te hs laſt ran th cor (ler Cilag, 
E f þ * . 


Robinſon againſt Nicholls. 


' CTION « on a Jud 


ne IVE > inſt defender 
for 94. debt; and the debt, wich the addition of | 


5 9 amounting to more than 10 J. the defendant was ar- 
reſted. And it was moved by ſerjeant Burnett, that he 
common bail; 


may be diſcharged out of cuſtody on 


and bs cited Ger and Jorden, Ai 8 Gea. 2. Where debt . 


was brought on a judgment, in order to prevent the de- 
fendant's taking advantage of the lords act, which he 


bail ; and afterwards was ſurrendered in diſcharge. of his 
bail: And after that he was ordered to be diſchary out 
e e er oy” 


EET En I RN 


| fide, that where the original debt doth net amount ito 


5 101 but that, with the coſts, amounts to more, the de- 
2 ma + 


I upon an execution; and the original 
—_ 7 with the coſts, (but not without) amounting to 
more than 10 4. the defendant was arreſted, and put in 


4 
509k x 
„ > 
* 


1 


16 


Ide Lee T 11 Geo. II 77 


med in 
other caſe ſince. But he argued, 
in above, and the defendant having voluntarily ſurrendered 


C 


Damage and Watkins, Eaſt. 7 Geo. 2. * and 50. 
that here bail being put 


himſelf, [and fo it was ſworn] it is now too late for him 
to pray a diſcharge. And he likened it to the caſe of an 
executor, who in a writ of error put in bail, which he 


125 crys the bail, 82 denied. 


Per cur” | (Lee C.]. abſence): It is — — * 


the bail below — themſelves in as bail above, and aſter- 
wards ſurrendered the defendant. But ſuppoſing that ic 
was all the defendant's own act, it makes no difference, 
7 whole being com llory, as it aroſe from the wrong- 
charged; and this is the conſtant practice where the debt, 
for which the judgment was obtained, is under 101. 1 — 


proceeding at firſt. He ought therefore to be dif- | 


"0 rule was = pe . 


tered an 
tice of a declaration being 
allo judgment hath been 


F FI * . £ 2M: . 5 n pe 


—— 


L — — — — 


7 


1 Tomſon again Browne. 


—— — 


. wo 


ings, in an > alla for 


TOTION to ſet hide 


appearance for him, and by havi 
left in the office: And here 
ſigned, and notice of a writ of 
inquiry _ And he cited Evans and N in | the 


laſt term. — 


——— —— Bur the motion being made = 
| Ice gi re 


ſhould have - 


2 goods fold and delivered, becauſe the plaintiff's 
name is omitted in the writ. To this it was objected by 5 
Mr. Marſb, that it is now too late to make this application, 
the defendant being in court, by the plaintiff's having en- 
youu him no- 


17 


Trinity Term, 10, 1 Geo. I 1737, 


ht pr (Le. 


at all; and therefore the defen- 


But otherwiſe it is where the ſervice of the writ is irre- 


gular only; for there the party muſt come as frog ar 


—— TP 


= A ne was therefore ted for ſetting aſide the pro- 


V. areing againſt Potter. 


abſeme): As the laintif ; is not 


dant may apply at any time to ſet aſide the proceedings: : 


'OTION by Mr. Deniſon, to flap as = - 

BY an action of treſpaſs brought by a tenant againſt — 

© bis landlord for a diſtreſs, until the plaintiff, who is a 

|  neceſlitous perſon and abſconds, hath paid the coſts for | 

| Not going on to trial according to notice: And he urged, 
that formerly the court would not grant ſuch rule m 

|  ejeAment, where on a nonſuit in one action, another is 
_ afterwards commenced in a different court from that in 


which the firſt is brought, (1 Sid. 279.) but this bach 
been ſince got over, in order to reſtrain perſons from ve - 


ing others with new actions. Salk. 25 5. 


6 The fame reaſon 
| holds good here, as the rule for coſts cannot be enforced 


— 


| againſt the plaintiff by an attachment, on account of his 


? (1 BOSD nt is never 
ale but that ol nt, where it is al. 55 


2 all 


[2 


— And this 1 is * an action n Weg- * 5 


. . 
. - * „ * 
Py —— — 


Trinity Term, 10 11 Geo. UT 2. 


The Ki 75 againſt Piercy. 


OTION by M r. Gundry, to quaſh a bete 
for driving a waggon with ſix horſes, contrary to 
= ſtatute of 5 Geo. 1. c. 12. becauſe it appears that the 
conviction is founded only on the evidence of the perſon 

who ſeized the horſe, which is infufficient, as he is to 


2 take the benefit thereof. And the words of the act are, 


ill the perſon ſeiing * ſhall make proof upon oath f 
the offence, Nc. And he cited The King and Moore, 

= Mich 9 Geo. 2. Where an information was 2 againſt 
a juſtice of peace, for refuſing a precept u 
And the court was of opinion that he 2 


rightly, be- 


x cauſe the perſon who ſeized was the fame who informed. 


= brought againſt Broughtos. © It was: hereupon moved by 


— converte amounted to more than 30 that the defendant 


55 a to fhew 3 was now v granted: And alles. 
wards this term it was made abſolute, without any oppoſi- 
135 tion. And Pag e juſt. laid, that this was a char bjectionz; 
of the xe perſon ſing is infuicient. > I 


| Adams againſt Broughtes.| 


A N Zr of trover was brou ught by the a pin | 

LA tiff againſt one Maſon, 2 be obtamed judg - 
ment by ao and afterwards had final judgment; 

| _ whereupon a writ of error was brought. And — 4 


action of trover was now broughr. by the fame 
and for the ſame 


lainkiff, 
goods for which the firſt atom was 


ſolicitor al Strange, on an affidavit that the goods 


may be held to ſpecial bail. And he compared this to the 
ns of an indorſee of a bill ä who may bring 


4 an 


this ſtat — 55 


| _ dorſke of a bill of exchange may bring an action thereon, 
both againſt the indorſer and drawer; and the court is only 
do ſee that the plaintiff hath but one ſatisfaction. 80 


therein as the original plaintiff had; and this agai 


— 
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an action both againſt the drawer and indorſer, and hold 


them both to bail: And he cited the caſes of Wyndbam and Vin 


Wyndham = 


Wither, and Wyndham and Trull, Eaft. 8 Geo. 1. Where 
upon a motion to ſtay proceedings it was held, that an in- 


here the plaintiff may ſue both Maſon and the preſent de- 
fendant, and is intitled to the ſame proceſs againſt the 


and Trull. 


laſt, as if the action had been brought againſt him only. | 
And he urged, in anſwer to an objection made by Page juſt. 
that by a judgment obtained by the plaintiff in trover, 


the goods are become the defendant's ; that a ſpecial pro» 


. perty only is thereby veſted in him: And in the preſent 


| caſe, it is evidence only of a property as between the 
| plaintiff and Agb, but not as between the preſent parties. 


te price thereof; ſo that he hath now the N 


the world. And therefore the motion was denied. Mr. 
Clive jun. for the defendant urged, that the plaintiff is not 


. 


1 . * a 
. 8 id. _— I 3 
th 5 —_—— 8 _ 


. Hughes againſt H urgeſs. . . 5 


T account, che defendant pleaded quod pleve compu- 


_ | t4ſet; upon which iſſue was joined, and a verdict 
found, that he had not accounted ;;and the jury alſo find 


. damages : Whereupon the plaintiff entered yp final judg- 


ment, and ſued our a feri facias for the dumnages. And 


it was now. moved by ſolicitor general Srange to ſet afide 
this execution, and to have the money levied * 


Bust per cur? (Lee C. J. abſents): The property of bee 
goods is intirely altered by the judgment obtained againſt 
| Maſon, and the damages recovered in the firſt action are 


25 Term) 10, 11 Geo. II. 1737. 


"And i it was urged by him and Mr. Deniſon, that the Prog 
tiff was not intitled to a judgment for damages, but only 
to a judgment quod computet ; which is in the nature of an 
award only, A upon on hich it has been often determined, 
that a writ of error doth not lie. The conſequence hereof 
is, that the execution is taken out in the middle of the 
\ ſuit ;-which cannot be done. That this — is ill, 
* by Cro. E. 82. | 


— | On the other ſide it was argued by Mr. Tier, chat this 
is to be conſidered as a final judgment, by reaſon of the 
defendant's falſe plea; and therefore it is good for the 
damages. Cro. El. 82. 8 C. 3 Leon. 192, 230. 8. C. 
1 Lum. 47. Beſides, if this judgment is erroneous, a writ 
of error ought to be 2 but a motion is — 


0 Tbe whole court ( Lee 84 - abſeme) were deny 4 : 
opinion, (1) That this 9 is wrong, it being final; 

| whereas the plaintiff was * to 2 judgment quod com- 

duet, which is interlocutory on (2) That the execu- 
tion ought not to be ſet aſide ahl the judgment remains. 
63) Thar the judgment being irregular, it may be ſet aſide 

on motion. And therefore a rule was granted for _ 5 

— alide as well the judgment as the execution. 8 3 


The « King againſt the 2 of Saliobury, 7 


"OT I ON by [27 RY general Strange, for a man 
| damus to Dr. Sherlock, bilhop of Salisbury, com- 
manding him to inftall Mr. obs Clark into a prebend be- 
longing to the cathedral church of Salisbury; the ſaid Clark 
| having been preſented thereto by the crown, and the 
5 biſhop having refuſed to admit him: And the ſolicitor 
— 4c of general cited the caſes of The King and the dean and chapter 
ef Armagh, and The King and the dean and chapter of Dub- 
.of lin, where ſuch mandamus's were granted; and allo The - 
ng 


ah, 


at the inſtance of Sir Thomas Abney, they 


I Term, 10, 11 Geo. II. 1737. 21 


Dag and the biſhop of Norwich, Tris. 4 Geo. 1. Where a Lig wt 
mandamus was granted to inſtall Dr. Sherlock himſelf into a vie. 
prebend belonging to the church of Norwich. And the 
court (Lee C. J. abſente) now granted a "rule to ſhew 
cauſe, Vc.” which Mr. Maſterman, one of the clerks of the 
crown.office,” faid was always the practice on theſe parti- 


cular mandamus's. 


Smith 3 Roald. 


LOTION in ___ & jademens, in an 1 of 
aſſault and battery, becauſe the declaration begins 


with the words [quod cum], and ſo = on * * of re· 
cital, without yy averment. 


And the whole court . a.  abſems) b in- 
dined to grant an abſolute rule, unleſs cauſe, Nc. but 
granted wa. 
to ſhew cauſe, Ve. And by Probyn juſt. If this Was 4 
cdauſe in the Common Plea, the 8 would be 
well enough, becauſe the | proceedings there being by ori- 
ginal, it would be a . of FO which-1 is I” : But 
5 otherwiſe 1 it is in this court. f 


"ah le, and Hall, Gris. ts 2, in K. B. S 


96 He for error, r And up 


argument by Mr. Sracey for the plaintiff in error, and by ſerjeant Dr = 
che court held, that as this was in C. B. the declaration is made Bog es en 


er . . 1 


L erm, 
11 Geo. 1 1737. 


Sir William Lor, 


Sir Francis Page, 2 
Sir Edmund Probyn, ö 
Sir William WW. 


Chief "Juice 


| Hudſo on againſt Smith. 


OTION by Mr. Mb * che — 8 
torney may bring in and enter up a judgment 
IV @ obtained by the plaintiff, in an action on à pro- 
Fn, * note againſt the defendant, in order to be evidence 


\ in an action brought by one Eſex againſt the plaintiff, 


upon the ſtatute of uſury. And he argued, that all pro- 
ceedings are ſuppoſed, and ought to be, on the roll, for the 
inſpection of all perſons whatſoever, who have all a rioht 
to make uſe of it: And there is a rule of court, that 1 —4 
tornies ſhall bring in their rolls. Though this be at tbe 
inſtance of a ſtranger, yet it is material that he is an in- 
former in a popular action, ſo that the public is concerned. 
And whether the judgment is any proof of the uſury, is 
not the queſtion now, bur is — to be determined on 


On * * ſide it was urged by ſolicitor — 
| * and Sir Thomas Aung, that no perſon beſide the de- 


fendant 


no 


judgment be any evidence at the trial. 


tiff to * 


troll being brought in at the inſtance of any perſon but one | 
of the yOu m the ſuit, or forme of the officers of the 


as de 
in the books of entries, as in 1 Brown. 26, 27. Robin. 37. 


[LIT SS WT ⁵ EW OW To”: 


that he. con- 
money for which the aCtion was brought, 


expence ; and 
the note was thereupon delivered up; for which reaſon 


has been entered: And if it be now done; 
it muff be at the plaintiff s expence. Neither will this 


For theſe n the court denied the motion, 4 
they ſaid, that here the application is to force the plain- 


a proſecution againſt himſelf. And Page 
and Probyn ruſt, laid, they never knew an inſtance of a 


| Noe; When this matter was firſt moved, the grearet 


part of the court ſeemed inclined to oblige the plaintiff to 

- bring in the roll: And the C. J. then mentioned a cafe, 
where on an indictment of perjury the proſecutor moved; 
that the roll in the cauſe in which the perjury was com- 

mitted might be brought in, in order to prove the perjury. 

But this, as Probyn juſt. oblerved, was at the — of | 

2 „ hos WES: 


— — — — — — rr "IN - > - vg. aL hab — Xs PI” ou.” ..- . | n 2 - 
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2 againſt — 


| Ess of a judgment i in the Common Pleas: ood 


it was aſſigned for error by Mr. Burrel, (1) That in 
the memorandum there is no cauſe of action mentioned, 
placito debiti, or the like; which is always mentioned 


and others. (2) That the award to the ſheriff i 1s general; 


without laying of what county; which is like 1 
where it is omitted how a TOY appears, whether by 


on guardian 


4 


"HC Ti =_z 11 Geo II 1737. 0 23. 


fendant hath any right to inliſt on the plaintiff's encring 
up judgment: pie apes ry the defendant is not 
intitled to ſuch a demand, becauſe it appears 
| ſented to pay the 


and alſo the coſts, in order to fave farther 
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— Va — 
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Michathnar Term, 11 1 Geo i 7: 


E * 


and then ſets out the dil, ie is unneceffary to mention the 
cabiſe of action in the memorandum; though 


omitted how the party appears, there being various man- 
ners of oppearing. un the 3 was affirmed. 


puardien « or 2 To which ie-was anſwered, 26 
ſolved, (1) That 9 — that a bil 
was Exhibited, © the tenor whereof follows in theſe words,” 


if it be men- 
tioned, it is to be ſure well enough. (2) That the award 
to the ſheriff muſt be ſuppoſed to be to the ſheriff of 
the county where the action is laid; and it is always 
general: And this is different from the caſe where it is 


. . J "oy : 1 1 4 . 8 . _ 8 rr "ER 1 . , s . 
1 . . 1 0 _ ä — a _ * 


Loriox A ſerje: ant Bootle, bor if 1 to 
the LX 5 Richmond, or his ſubſtitute, to 


grant adminiſtration cum teſtamento anne xo, during the mi- 
nority of the executor, who is an infant, to Mrs. "Barker, 3 
the widow of the teſtator, and the executor's mother. But = 

the court refuſed the mandamus, becauſe ſuch an admi- 


: niſtration is out of the ſtatute of H. 8. and the ſpi piritual f 


cCourt hath in theſe caſes a diſcretionary T 
the inferior * © doth not act al the n * OY 
_ by appeal... lin bes 


" Hereupon Bootle —_ a mandamus. to grant 2 


ſtration generally. But C. J. ſaid, that no mandamus lies 
in this caſe. However, the court 1 
into the books, and if he could find any precedents of a 


gave him leave to look 


cing LIEN n tac * to mention them. 


5 3 1 


The King 


1 an affidavit by one of them, that her eſtate was 


> 4 : — 4 


E 


and the ehurebwardenc; e. 7 
 Freſhford. _ 


WW, oO by Sir Thomas Abney, for a YE to 
the S c. of Freſhford, to make an 
equal poor-ratł on all the inhabitants of the ſaid pariſh, 


greatly 


a 


power: and 3 


3 — 4 r e - "== 


: 2 Term, 11 Geo. II. 1737. 


BD — over-rated, and that ſhe had applied to the — 


414 © ©. 


and they would not relieve her. Againſt which it was 


fions is now in being, as appears by the party's own affi- 


which it was a 


not extend to ſubſequent 


| Sak. 373. and in Harris qui tam and Renny 

min X. B. Which laſt was an action againſt a butcher he = 2 5 

MM felling live cattle, againſt the 15 Car. 2. c. 8. and upon a 

motion to ſtay proceedings, becauſe no affidavit had been ; 
made, that the cauſe of action aroſe in the county where 

| the action was laid, accordi 

was determined, that this 


CE ies wes af a 


— — * 


French qui ram againſt Cockran. 


3 that a rate confirmed by the ſeſ- 


L Ad the court were re rmanimonlly againſt the motion, be- 
cauſe, as Lee C. J. ſaid, the party is not without remedy-: 
Por ſhe may bring an appeal, and if they . 

| it, they may be compelled by mandamus to proceed on it, 
| when it is lodged. And if a mandamus was to go upon 
every „—̃— rate, it would de of _ bad IE 


— 


2 8 


davit; and this court will not now examine into the re- 
gularity thereof, the determination of the ſeſſions being 
Fanal: And an information was lately prayed againſt the 

ſeſſions for making an unequal ny" but refuled, becauls mo 
> wy are 5 "es 1h = 


will not receive 5 


5 orION to ſtay proceedings i in an adi on ke 5 

VI 124. c. 16. (of why) becauſe no affidavit is 

| here made, according to 21 Fac. 1. c. 4. ſ. 3. Againſt 
rgued laſt term by ſerjeant Burnett, and 
this term by Mr. Barnardiſton, that the 21 Fac. 1. doth 
penal laws; and fo it was de- 


termined in The King and Gaul, Salk. 372. Hicks's cale, 


, Eaſt. 7 Geo. 2. Renn 


there ſaid, that 


quent penal laws: And Hardwicke C. J. 


to the ſtatute of Jac. 1. it 
not extend to ſubſe- 


King and Gaul, - 
without the words [pro tanto] mentioned in Sallel. Sac. 114. 
Raym. 373. 


6 D Term, I Going. 


replied Cn dat 
ee 
relate to acts. In- 


We 
. ſequent ſtatutes are inconſiſtent with 
it, * are, necefarty muſt be, repeals Pro tanto; 


laws ; for which there is the 


burt this is not the preſent caſe, and therefore it differs 


— 1s committed; and thereſore an affidavit thereof is ſtill 


| tion to the court of ſeſſions ger and terminer, Nc. o 


from the caſes cited contra. For the 12 A. requires the 
action to be brought in the ſame c where the offence 


: And fo alſo is an affidavit neceſſary of an ac- 
tion being brought within the year; vexatious informa- 
tions being always diſcouraged. Lord Holt's 
Hicks's _= Salk. 373. in point. As to The 5 
| Gul cited contra, the opinion of the judges, that the ſt- 


not neceſſary there, becauſe that caſe was founded on a 
preceding law; neither is it mentioned in the report of the 
tame caſe in Carth. 465. The true diſtinction is, between 
thoſe ſtatutes which require the actions to be brought only = 

in the courts of record, and thoſe which give a juriſdic- 


| the Grſt of theſe the ſtatute of Fac. 1. doth not extend, as 


„ u was an offence at common law. Toy 


was the caſe cited of Harris and Remy, becauſe in this 
caſe there is an inconſiſtency between the acts; but there 
is none between the ſtatutes of Fac. 1. and 124 Belides, | 


be with of ee tits Sinus 
of 21 Jac. 1. does not extend to ſubſequent laws, and 
conſequently that no affidavit" is here 3 nor was 
there ever any inſtance of any, in actions founded on the 
ſtatutes of uſury; and the cafes of The King and Gau, 
and Harris and Rem, and the opinion of the ten judges 
In Hicks's caſe, (which has always been -adhered to, con- 
— are in point. _— 


* 


* 
"=". * 
> 
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* 1 
3 


opinion in 


2 


tute of Fac. 1. does not extend to ſubſequent laws, was | 


3 


E elende Tem. 11 Geo. II. 1737. 


JS”. * 
* 


e Mic. 5 Gee in HD 


| Garland qui tam againſt Barton. 


Birch, 


Certiorari was prayed laſt term by Mr. Worly 
E 2 to remove an information before the juſtices of a- 
Een N or ig ins Ta - 
21 H. 8. c. 13. ſ. 26. (1) Becauſe (as he urged) the 
| juſtices of aſſize 86 er to hold plea in this mat- 


clerk of aflize bath no 
cio, by the ſtatute of 4, 5 M. z. c. 18. And it is no objec- 
| tion that theſe are matters of law, and may be taken ad- 
| vantage of below at the ng, for it will then be in the 
| nature 2 plea to 

do be favoured: nh if the information be removed, 


WW" 0 'G WW 50 OP IP 0 OY 0; , · . e 8 


of e © courts. 


| n a defendant, 
to the judges of aſſize, n 
but ocherwiſe r 


N 


nn 


2 ; 


ter, the act extending only to the courts of Weſtminſfker= . 
| bal; for in no other can wager of law, eſſoin or prote. 
tion, be allowed. Cro. Car. 112, 146. (2) Becauſe the 
power to file an information ex of- 


juriſdiction, which is a plea nor . 


rr 
towards R 4 2 "_— 1 


1 a — 


1 | 


"= | Michaeimas Term, 11 Geo: TE 7775 


06. cutor. Sakk 144, 150, 151. King and Elford, - Mich. 


= 4 Geo. 2. a certiorari was there refuſed, to remove an in- 
diftment found at the aſſizes for forgery, at the inſtance 
of the defendant, for want of a ſpecial cauſe. (2) That 
it is a good reaſon for granting the preſent certiorari, that 
the judges of aſſize have no juriſdiction in the cauſe; and 
fo it has been often determined. Gregory's caſe, 6 Co. 19. l. 


pid , 173. Co. Car. 112, 146. 2 Hale's Hiſt. P. C. 30. 


Meſenger and And C.]. alſo cited Meſſenger and Hobſon, Mich. 6 Geo. 2. 


27. a in C. B. and he ſaid, that in Farthing 
which was cited at the bar as a caſe in 


qui tam and Maryr, 


Aich. 13 Geo. 1 4 
point, that an action of debt does not lie in this court on 


the ſtatute of non-reſidence | no judgment was ever r given. | 
mw certiorari was therefore awarded. T 


— 


| Bootl againſt Garnett. i 


EBT upon bond: The defendant craves Her of the 
25 es. quod conceditur ; and it was in effect, 
that whereas the plaintiff and one a_ had become 
bound unto each other for | * the award of, 


Vc. if the defendant on. 7 ſo much money to the 


plaintiff as the ſaid Gilbert ſhall be awarded to pay unto 


E ſo as the ſame ſhall not e 201. the obligation 
| ſhall be void: And the defendant pleads, that the arbitra - 
tors did not award that Garnett (the defendant) ſhall pay 
iff, Plaintiff replies, that the ar- 


any money to the plaint 5 
bitrators awarded, that Gilbert ſhould give a promiſſory 


note to the plaintiff, payable to him or order for 18 J. at 
accepted by the 


a future day, for value received, to be 


- fall of all demangs, and that a receipt uld 
him accordingly and the plaintiff furtber 


- tors, give {uch a note, and that 
hath never pax the money thereon due. To this the 


4 | F f | 
It 


— — — — | — — 


Aces Term, II Geo. II. 197. 


2 


It was arg cr term laſt by ſerjeant Agar for 
the defendant, 41 4 b, A Chapple (now one of the 
| Judges of this court) for the plaintiff; and this term, by 


Sir Thomas Abney for the — and ſolicitor general 
_ - Strange for the plaintiff. 


: And it was argued for the defendant, that what is here 
awarded is not comprized within the letter of this — 
the words whereof are to be conſtrued ſtrictly, eſpecially WE 
as the defendant is a ſtranger to the contract between te 
plaiatiff and Gilbers, and is to receive no benefit by the 
award. Now in common parlance, according to which 
awards being made by lay-gents, mult be underſtood, no 
money is here awarded to be paid: For though a note is 
do ſome purpoles conſidered as money, yet it is not really 
money, nor is it ſo ſafe as money; and though it be good = 
payment between the parties, yet it doth not bind a 
ſtranger, nor as to him is it to be regarded as ſuch. Sup 
pole the plaintiff had brought an action againſt Gilbert 
upon the ſubmiſſion bond, the plaintiff could not afſign 
for breach, that Gilbert had not paid the money; for as 
Gilbert hath complied with the award by giving his note, 
the plaintiff could only take advantage thereof. O. Benl. 
15. 8. C. Moor 3. pl. 8. If this action is maintainable, ES 
the plaintiff will have a double ſatisfaction, ſe. by ſuing 
alſo upon the note, which may be indorſed over, and pet 


"WM 2 ſuit may you hereafter. 


| - mt. all ien have: A Limited ai. which 
WM 3 muſt not exceed, not even in a part merely formal: 
And therefore where an award is to be under hand and 
ſeal, and one of theſe requiſites is wanting, the award is 
N and ſo it is determined in Rolls Abr. and alſo in Auder- Anderſon axt 
= for and Wiliamſon, Mich. 5 Geo. 1. Now here they have 
exceeded their authority, by awarding a note to be given, 
which is not within the ſubmiſſion: And therefore the 
award is ill as to the party himſelf, 1 Roll. 243. and con- 
ſequently i it is fo as to the defendant, who is a ſtranger. 


I N 


— Michaelmas Term, 11 Geo. II. 1737. _ 


It was alſo obje fied to the ls, that it only 


mentions that Gillers has not paid the money; whereas it 


ought to have .been allo averred, that no one elſe has 
paid it. 


On the other fide it was argued, that as all awards tend 


to compoſe ſtrife, they ought to be conſtrued according to 
the intention of the parties: And what is here awarded 
is plainly within the meaning of the defendant's bond, as 
it zs in effect an awarding Gilbert to pay to the plaintiff 8 
ſo much money. That this is fo at this day plainly ap- 
pears by the ſtatute of 3, 4 4. c. 9. which enacts, That 


all promiſſory notes, Cc. ſhall be due and payable; and 


alſo that they ſhall be conſtrued to be a ful payment. | 
The note — too is to be made payable to the plaintiff 
or order, ſo that he may indorſe it over, and receive the 
money whenever he pleaſes: And it is further awarded to 
de in full of all demands. Suppoſe it had been awarded, 
| that ſo much money ſhall be paid on a future day; though 
theſe are not the words of the condition of the defendant” 1 
bond, yet certainly it would have been within the condi- 
tion, as the giving a future time would be only for the 

eaſe and benefit of Gilbert. And this is the preſent caſe, 
with this addition, that a ſecurity i is to be given, which 
makes no difference; for a releaſe of all debts is a releaſe - 
of all ſecurities.  Objefted, That in an action brought on 2 
the award, ir cannot be aſſigned for breach, that Gilbert 5 
has not paid the money. Anſwer, If a breach can be al- 
hpned in any part of the award within the meaning of it, 


it is ſufficient. And as to the objection, that the party 


will have two different remedies ; this is not material, be- 
cauſe he can * but one ſatisfaction. 


Obje ged to the e that it ſhould * 8 


. RE. that the money has not been paid by Gilbert, or 
any other perſon. Anſwer, If it has been paid by any 
one elle, this is a matter proper to be ſhewn on the other 


ſide. 
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It was alſo bye by the phintif s counſel to the 
plea, that the condition of the defendant's bond is, that he 


ſhall pay what the arbitrators ſhall award Gilbert to pay; 
and the plea is, that the arbitrators made no award that 
Garnett ſhall pay any money, whereas Garnett is a ſtranger 


— eons 


to the ſubmiſſion. But as to this point, Lee C. J. ſaid, - 


that though the plea be faulty, yet if it appears on the 
record that this action is not maintainable, the demurrer 
>» right, and the defendant muſt have ROT 


And the whole court were A of opinion, that the 5 


- 4 1 . : x N * . 8 3 
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1 Web 0 againſt Morris. 


I gs 1 a cauſe in the paper, and hk been 

I once argued, it was then ordered to ſtand over on 
an ulterius concilium; and the ſame counſel who argued the 

S calc before, now appeared to re-argue it; ſerjeant Chapple 
having been made one of the * of this court hince WY. 


the former argument. 


matter here awarded is within the condition of the defen- 
dant's bond, the intent thereof being that the defendant = 
| ſhould pay ſuch money as Gilbert ſhould be awarded to 
pay, or, which is the ſame thing, to ſecure the payment 
3 And here 18 J. is awarded to be paid, and a ſecurity 
to be given for it; which is alſo olainly within the ng 
= mite. | Judgmene therefore for the — - 


Bur the court refuſed to hear the 3 —__ 2 * 


laid down this for a rule, that where a caſe ſtands over 
upon an ulterius concilium, and a new judge comes into 


court, it muſt be argued by new counſel ; but if it ftood 


over for the opinion — the court, and it is argued again 

only for the information of the new judge, it may be ar- 
gaued by ſome of the former counſel. And Lee G . ſaid, 
That lord Parker ſtrictly adhered to his rule. : 


Wee 5 


c 5” "Rs 
1 

TT — 
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and conſiſting of one vill called Athelſtone, and three other 


bitants than all the other vills, and that there have been 
always three churchwardens choſen for Mancheſter, two of 

which have been always inhabitants of Athelſtane, and are 
_ diſtin officers for Athelſtone only, and the other hath al- 


and is a diſtinct officer for the ſaid three vills: And then 
the plaintiff ſers out a cuſtom, that the churchwardens of 

the pariſh have always before the end of their year given 
notice to the pariſhioners to audit their accounts, Tc. after 
which a general rate hath been made by the pariſhioners < 
e reimburſing unto the churchwardens their expences, | 
and from time immemorial the inhabitants of Atbelſtone 
have by a particular levy raiſed two thirds of ſuch rates, 
and the inhabitants of the three other vills by a particular | 
levy, the other third; which ſaid rates have been diſtin, 
the churchwardens of Athelſtone never intermeddling inan 
levying and collecting the rates in the three other vills, 5 
nor the churchwardens of the ſaid three other vills ever 
intermeddling in levying and collecting the rates in Athel- 


. — that the lands rateable in the three vills exceed in 
value the lands 1 in a. that being churchwardens for 


Burton | againſt Wileday and others. 
IN prohibition the phil as in effeck. that Man- 


cheſter is an antient pariſh, having an old pariſh church, 


vills; that Athelſtone is a large town, and hath more inha- b 


ways been an inhabitant of one of the three other vills, 


one. Ihe plaintiff further ſhews, that the defendants 


5 3 for Mancheſter 173 3. and had laid 
out 191. in repairing the ſaid church and the church-yard 
belonging thereto; whereupon a rate was made by the 
| pariſhioners for reimburſing the ſame unto the defendants; 
and the ſaid three vills were rated at above one chird. 
And the plaintift alledges, that he is an inhabitant of — EN 
(one of the ſaid three vills) and did not occupy lands in 
Athelſtone, and that he was rated 6 J. for which he is libelled 


againft by the defendants. The defendants plead, pro- 


the 
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the year 1735 they had laid out 191. in repairing thi 
ſaid church and church- yard, and after paſſing their ac- 


counts, a rate was made on the pariſhioners in 4. amount- 


ing to———and a rate on the three other vills amounting 
to 


plaintiff demurs. 


It was firſt a laſt Michaelmas term 1 ſerjeant 


Bootle for the plaintiff, and by Mr. Deniſon for the defen- 


dants; and in Hilary term laſt by Mr. Noell for the plain- | 
tiff, and by ſerjeant Eyre for the defendants: And it was 
this term re · argued (ſerjeant Chapple having been made one Ante yr. 7 


of the judges of this court ſince the laſt argument, and 


| the caſe then ſtanding over on a cur adv wu) by ſer- 
5 jeant Bootle and Mr. Deniſon, as before. 1 


and the plaintiff was rated 6s, To this — the 


on the part of the | plaintiff i it was inſiſted, that this Js 


| 7 is a bad plea, for it ah the cuſtom ſet out in the de- 
 eclaration, and the churchwardens have no authority to 
levy money contrary to it. Whether the lands in the 
8 chree vills are more valuable than thoſe in 4. a8 mentioned 
in the 1 or not, is you immaterial, 


It was Ry TAPE by the complal * the defendant, 1 


F the plea ſets out a fact, the contrary of which ſhould 
= uh, been alledged, as the reaſon of the cuſtom, that the 
_ defendants might have traverſed it. And they objected to 


the cuſtom, (1) That the inhabitants of the pariſh only 


are thereby chargeable with the reparation of the church, 
S whereas none are rateable hereto but the occupiers of 
| lands: For though it be a charge on the perſon, yer it is 
* reſpect of the land. Jeffreys caſe, 5 Co. 66. b. 2 Roll. 
289. pl. 4. Comb. 132. As to the conſtruction of the 
n . [ inbabirant], it cannot poſſibly include both inhabi- 
tants and occupiers, becauſe if they are both chargeable, it 


is in different reſpects. And though an out- dweller, who 


ovns and uſes lands in a pariſh, is liable to church · rates. 
this is not as an inhabitant, but as an occupier. Indeed 
by conſtruction of law, ſuch an one is an inhabitant of 


_ _ the 


Iicbachmat Term 11 "Geo: II. 17. 
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ration it appears that the dantif uſes it accordingly: For 


the pariſh ; but here the word is to be taken colin as 
its common acceptation: And by other parts of the decla- 


i the beginning of the declaration he ſets out, that the 
“inhabitants of 4. are more numerous than the inhabi- 
4 tants: of the three other vills;” by which he muſt mean 


perſons living in A. and the other vills; and the declara- 
tion muſt therefore receive the ſame conſtruction in the 
ſubſequent parts of it. The word [pariſhioner] is alſo 
_ uſed where the plaintiff ſpeaks of the meeting and making 


a rate; and it ſeems to be put in contradiſtinction to the 


word [inhabitant]. And the averment, that the plaintiff 
: - « jg an inhabitant of - 


and did not occupy any lands 
in 4. ftrongly implies a diſtinction between an inhabi- 


tant and occupier. That in legal proceedings, the word 


. [inhabitant] means only perſons reſiding in a pariſh, ap- 
| pears by 2 Inſt. 703. So it does when uſed in ſetting out 


aa aeuſtom. 6 Co. 59. b. And though in ſome ſtatutes the = 

word has been conſtrued to ſignify occupiers ; as the fta- 
tute of hue and cry, and the ſtatute of H. 8. relating to 
bridges, (which lord Coke in his commentary thereon ſays, 

is by reaſon of the neceſſity of the thing) there is a great 


difference between conſtruing acts of parliament and legal 


1 proceedings. The firſt muſt be conſtrued according to 
the intent of the legiſlature, and in ſuch manner, that 
all the parts of the ſtatute may ſtand together; but in 


pleading, the words muſt be hs 1 in a ſtrict legal ſenſe, 


though they be ever fo inconſiſtent. Therefore mn - 
avowry, upon a diſtreſs taken for not repairing of bridges, 
if the word | inhabitant] was uſed, it would ſcarce be 


45 good, though that be the word mentioned i in the ſtatute. 


And in a late cafe, a declaration againſt the defendant 
_ © as in the cuſtody of the marſhal of the King's Bench,” 
was held ill; 4 thoſe are the words generally uſed 
in aQts of parliament. As this cuſtom therefore charges 


the inhabitants only, excluſive of occupiers, (who, by 


common right, are chargeable to the reparation of churches) 


it is unreaſonable and void; eſpecially as it tends to the 


* of the church. Hob, 329. Hetl 130. 2 Noll. 


4 he Re 
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| | Rep. 463. Lach 203. (2) This cuſtom is ill, in chargi 
4 with two thirds, and the other three vills with FS 


third only, without any ſufficient reaſon being given for 


this inequality; which ought to have been ſhewn, and 
made part of the cuſtom, that-the defendants might have 
traverſed it. 2 Noll. 290. 


Poph. 197. 2 Lev. 186. It 


would be a good reaſon if the lands in A. were more 
Thatped, 

than the lands in the three other vills ; for 8 

| ought to be 
quality of the land: But the reaſon here given for this 
inequality is, that 4. is more populous than the other 
vills, which is not material: And an inſufficient reaſon is 
all one as no reafon at all. Beſides, the reaſon of this 
cuſtom ought to have been ſhewn to be a ſubſiſting one, 

as is done in the before cited caſes. For a cuſtom, which 

in the beginning was good and reafonable, may in tract of ß 
time become unreaſonable; and if the cauſe or confidera= 
tion thereof ceaſes, the cuſtom is aboliſhed. But indeed 

in the preſent cafe, the very ſuppoſition that the cuſtom 

might have had a reaſonable commencement, is taken 

| away by the plea; as this ſhews that the lands in the 

three vills have always been more valuable than thoſe in 


valuable, in proportion to the rate with which it i 


ed according to the quantity and 


y ® 


Athelſtone. As therefore no good and ſublifting reaſon of 
tis cuſtom is here diſcloſed, it ought not to be allowed; 
elſpecially as it is a cuſtom of a public nature, and againſt 
common right. (3) The cuſtom, as it is here ſet out, 
not only exempts ſome perſons who are ſubject to church 
rates, but it includes others who are not liable; as femes 
| covert, infants, ſervants; Nc. who are all comprehended 
in the word inhabitant ; but having no property, are not 
ratable to the reparation of the church. In a prefcription 
for an eaſement, as for a way to a church or market, the 
above perſons are always included in that word; though 
it be otherwile in a preſcription for a profit. (4) In the 
record a cuſtomary election of churchwardens is fer our; 
but it doth not appear whether they are choſen by the 
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parſon or the pariſhioners, or who are the voters; and 


therefore the cuſtom is uncertain. (5) The cuſtom is in- 
* 5 ; = conſiſtent: 
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c. 12. for relief of the 


conſiſtent : For the plaintiff i in the firſt place ſets our, chat 
there are three churchwardens — choſen for the 


pariſh of Mancheſter; and afterwards, that two of them 
are inhabitants of 4. and diſtinct officers for 4. and that 
the other is an inhabitant of the other vills, and a diſtinct 
officer for them: So that, according to this, there are 
three churchwardens for the whole pariſh, and two of 
them are churchwardens for part _ and the other for 
another part. (6) It is againſt law that two of the 
churchwardens ſhould be diſtinct from the third, becauſe 


all the churchwardens of a pariſh make but « one fen: | 


tion. a 8 34. 


- On. the other fd it was e ib PORT is a 2 great i 


difference between ſetting up a right in defence of the 
5 juriſdiction of the temporal courts, and where it is done 
in the caſe of property. In the former caſe, a greater 
latitude is allowed than in the other. Telv. 55. A cuſtom 
alledged in ſupport of a prohibition is alſo in nature of an 
iſüſue directed by the court for the information thereof, 
and therefore it ought to receive a favourable conftruc- 
tion. But more particularly, (1) The word [inhabitant] 
is not to be taken in ſo reſtrained a ſenſe as to exclude 
occupiers: For an occupier of lands, though my out of 
the pariſh, is an inhabitant, as to the purpoſe of paying 
- church-rates, and chargeable as an inhabitant within the 
_ pariſh. Jeffreys caſe, 5 Co. 67. b. In ſeveral acts of 
parliament where [inhabirants], or other words equiva- 
lent, are the only operative words, the occupiers of lands 
within a pariſh, though living out of it, are included: As 
in the ſtatute of 22 H. 8. c. 5. for repairing of bridges, 
(2 Inſt. 703.) in the ſtatute of 28 E. z. c. 11. of hue and 
ery, (2 Saund. 423.) and in s ſtatute of 13, 14 Car. 2. 
So is the conſtruction of | 
the word at the common = 5 Co. 67. b. By the com- 
mon law, occupiers of lands are liable to repair the roads 
though they live in another pariſh, (1 Roll. 390. 2 Roll. 
Rep. 412.) and yet in indictments for not repairing of 
5 highways, the word — is uſed: And in the 


ſame 


2 


194. 
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js an inhabitant in. 


1 Term, 11 Geo. II. 1537. 


ſame caſe a diftringas lies againſt the inhabitants. 1 Mod. | 
And fo the word is underſtood in other caſes. 
Chamberlayne of London's caſe, 5 Co. 63. Hob. 212. Cre. 
El. 569. S. C. Moor 355. By theſe caſes, and particu- 
larly the laſt, it appears that 5 word | inhabitant] as 
well in pleading as in acts of parliament, ought to be con- 


ſtrued according to the ſubject matter. And therefore 
if an occupier of lands is chargeable as an inhabitant as to 
the payment of church-rates, the word ought, i in conſtruc- 
tion, to include an occupier, where this is the ſubject mat- 
ter. The objection, that ¶ inhabitants] and | pariſhioners] 
are here 11 in oppoſition to each other, is of no force, 
becauſe where mention is made, in the pleading, of the 
pariſh, the word ¶ pariſhioners] is uſed; and where vills 
are mentioned, the word | inhabitants], as being, in pro- 
priety of ſpeech, more applicable to their reſpective fub- 
jects. And it is plain by che plaintiff's ſaying, that he 
(one of the three vills) and 
doth not occupy lands in A.” that he did not intend 
to exclude occupiers by the word [inhabirants]. (2) This 
cuſtom is good notwithſtanding the inequality of the rate; 
as every cuſtom implies a Rene K. of the perſons concerned 
for their mutual convenience. Indeed where an exemption 
is ſet up, in caſes where the public good is in queltion, 
ſome reaſon for it ought to appear: But in this caſe no 
damage can accrue to the public, the only matter in dif- 
pute being, in what proportion the vills muſt pay the 
cChurch- rates; for the whole aſſeſſment muſt be paid. 
Suppoſe therefore that no reaſon can now be given for the 
beginning of this cuſtom, which through length of time 
may probably be forgotten, yet the cuſtom itſelf, having 
been ſo long received, and commencing (as it mult be 
preſumed) by the conſent of the pariſhioners, and allo 
_ tending to the peace of the parties concerned, it is not 


now to be overturned. So the cuſtoms of gavelkind and 
of burrough-engliſh, which, amongſt other things, impower 


_ infants to make feoffmente, are allowed by law; though © 


no particular reaſon now appears for theſe cuſtoms : And 


— many other cuſtoms, particularly thoſe mentioned in 
| L 


Kirch. 


<< — „„ 
1— IT? — 
34 


« - 4 - 
— — — — ꝶũ!!U c —U—U 3— — 


= * — — * 
_ CT NESS — — — 
1 — 5 — * = - : 
% 


— — 


1 


" Michaelmas Term, 11 1 Geo. IL 737. 


— 
— — 


Kitch. 202. are contrary to the common law, and 7 


good; though it be very difficult to aſſign the reaſons of 
them. As to ſhewing the reaſon of the cuſtom in plead- 
ing, this being a matter debors, need not be done; but the 


court is to judg e of the cuſtom as it is {et out. 1 Salk. 


197. No caſe has been cited to prove that the reaſon of 


a cuſtom is traverſable; but 2 Roll. 290. ſhews the con- 
trary. In the preſent caſe, it is to be ſuppoſed there was 


originally a od reaſon of the inequality. And indeed 


this partly appears by the declaration; wherein it is 
| ſhewn, that there are two churchwardens for A. and but 
one for the three other vills, (which proves that there is 
a greater collection for 4. than for the other vills) er] 
alſo that A. is more numerous in inhabitants than the 
other ville: in conſequence whereof 4. hath more ſeats in 
the chanch i in proportion thereto : And as each inhabitant 
receives there a perſonal ſervice, (which is the founda- 
tion of the rate) it is reaſonable that he ſhould pay ſome- 
thing in conſideration thereof. Beſides, it is here ſtated, | 
that A. from time out of mind hath always paid two 
tthbirds, and the other vills one third; and this is a con- 
| fideration or reaſon ftill ſubſiſting. 2 Roll. 2 90, pl. 2. 
March 91. It cannot be 3 that the cuſtom is un- 


certain as to the rate; for if it be reducible to a certainty, | 


it is ſufficient: And when the rate is aſſeſſed, the ſum is 


aſcertained. (3) The objection, that this cuſtom includes f 


femes covert, ſervants, c. is not material; for theſe ex- 
ceptions are never ſet out in pleading, n it be by the 
party who takes advantage of them. 1 Sid. 18. (4) As 

to the election of the churchwardens, this is no part of 
the cuſtom, but only introductory to it. Beſides; it muſt 


be taken as the words of this pleading are, that they are 


choſen by the pariſhioners. But this circumſtance is quite 


immaterial in the preſent caſe, it being here ſufficient, 


that the defendants have in fact been choſen church- 


wardens. (5) There is no inconſiſtency in the cuſtom or 


pleading : For firſt three perſons are choſen churchwardens 


for the entire pariſh, and then there is a diſtribution of 
them as to the exerciſe of their office; which 1 is often the 


caſe, 


| 


— — — - 


caſe. © Though the — # a — 3 
but one corporation, yet cuſtom =_y echt this, and 
; controul it. 8 F 


The out were clearly of opinion, that this cuſtom is 
well alledged, and alſo a reaſonable one; for (1) The 
word [inhabitant] is to be conſtrued according to * | 
ſubject matter, and therefore here includes all lach 
ſons as are liable by law to the payment of 3 | 
mates: And theſe are all ſuch as have any perſonal or real 
eſtate in the pariſh. The firſt and third objections there 
fore will not bold. And Probyn juſt, alſo ſaid, in anſwer 
to the third objection, that there was no need for ex- 
| cluding femes covert, and other perſons who are not 


liakle, becauſe when theſe are charged, it is proper for 


"GI mTROT mA 


1 


itſelf, it may be a very reaſonable one; for Athelſonm 
1 perhaps hath richer inhabitants than the other vills: And 


Z land or living. Godolph. Rep. Appendix 10, 11. The plain- 


by him for the purpoſe of ſhewing the reaſonableneſs of 
the cuſtom : But though this be not ſufficient for that 
end, yet as the cuſtom does not appear unreaſonable on 


the face of it, (by which the court muſt go) it is not to 


77. All cuſtoms muſt be ſuppoſed to have had a good 
commencement, unleſs they appear to be inconſiſtent, or 
againſt reaſon. And Page juſt. ſaid, that if a cuſtom i = 
good in the beginning, * h the reaſon or cauſe thereof 
be afterwards altered, it Nil remains good, as it implies 
| an agreement at firft, how, at all events, it ſhould be. 


cd 1 


The whole court, — taking notice of any other 


5 — 


r eee 


_ 


them to ſhew their exemption. (2) As to the cuſtom 
an inhabitant is to be charged according to bis ability in 


tiff's averment muſt indeed be conlidered as mentioned _ 


be overturned on a demurrer. 1 Vent. 167. S. C. 1 Mod. 


of the objections, concurred in Siving * for the 
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teffa tor, for years. Defendant pleads the ſtatute of 


| Hornby againſt Houlditch, eXecutrix of 


Houlditch. 


0 YOvenant for rent due on an indenture of leaſe 
made to Richard Houlditch, Eſq; the defendant's 


7 Geo. 1. c. 28, and that her ſaid Kwong was one of the 


directors of the ſouth-ſea company, and therein named, þ 


and is thereby acquitted and diſcharged of and from the = 


„ payment of all rent due on the ſaid leaſe; N the 


: Paintift demurs. 


Te was fir in | laſt Michaehmas term, by ſerjeant ; 


Writ bt for the plaintiff, and by ſerjeant Eyre for the de- 

1 fendant 3 ; and this term it was again argued by ſerjeant 

© Shymner for the — and by — Hawkins for the 5 Y 
0 defendant. no 5 Fo 


on a part of the plaintiff 3 it was Orr! that akier F 


i n aſſignment of a leaſe, the leſſee is ftill liable to be ſued 
upon his own expreſs covenant : And though it may be 
5 42 that the premiſſes are here transferred by an 


of parliament, to which all the parties to the leaſe are 


privy, yet this ſtatute is to be conſidered in the nature of 
a judgment, and as the act of the leſſee himſelf; his 
© notorious, indirect and fraudulent practices, being the © 


ground thereof; as appears by the ſtatute itſelf. Now 


the law conftrues every thing according to the cauſe ther- 
of; and where a thing is cauſed by a perſon? s own wrong, 
zs is the preſent caſe, it ſhall not be taken advantage of 
by the delinquent himſelf. 1 Vent. 175. S.C. 2 Keb. 
831, 8. C. 2 Lev. 26. The leſſor is alſo an innocent 


perſon, and the ſtatute ought not to be conſtrued to the 


prejudice of ſuch an one. Co. Lit. 260. 4. If the act be 


conſidered as intended to give ſatisfaction to the perſons 

wronged, it cannot reaſonably be ſuppoſed, that at the 

{ame time it was intended thereby t to do a wrong to others. 
And 


 Michaelmas Term, 11 Geo. II. 1737. 
And if it be conſidered as a puniſhment, it could =. 
. intend to enable the offender to take advantage of his 


charging the perſon, were ſtill liable to the paym 
their debts, though they were ſtrip d of all their 
And ſerjeant Wright cited the caſe of Houlditch (the preſent Ear 7" 
- ls and Miſt, March 1721. Where a like queſtion _— - N 
came before lord chancellor Macclesfield, and he was of op- 

nion, that this ſtatute is to be looked on as a ſatisfaction * : 
and that the parties ought notwithſtanding to pay their 
debts. It was further urged, that ſuppoſing Richard the 

teſtator was not liable at the time of the act, yet his ene. 
cutrix is liable, as ſhe hath aſſets: And if ſhe be not la- 


z ble, the ſhould have pleaded Plene alniniſtrauit. 


own wrong, Beſides, there are no words in x ſtatute 


which diſcharge the perſon of the leſſee ; neither does it 
work a total bie in him to pay the rent, there bein 


1 


5000 L. allowed to him; though if it was, yet as the 


was occaſioned by his own crimes, he ought not to take 
advantage thereof. So in the caſe of attainders, an ac 


perſon attainted, though he forfeits 


tion lies againſt the 


all his lands and —_ Noy 1. Cro. Eliz, 516. Owen 
69. Moor 178. Neither is this act a good diſcharge of 
the offender's debts, for it appears by ſect. 28. that their 

| debts are to be paid by themſelves. This caſe ſeems 


therefore ſimilar to that of bankrupts, who, before there 
were words inſerted in the acts relating to them for diſ- 


nt of 
eſtate. 


On the other ide it was argued, that by the ; intent of 


tis act, (which is the belt expoſitor thereof, according to 
11 Co. 73. b.) the defendant's teſtator is not liable to te 
payment of his debts; for thereby all the eſtates, both 
real and perſonal, of the directors, are taken from them, 

ſo that it wholly diſables them from performing their con- 


tracts and —— And therefore if their perſons ſhould 


2 be ſtill liable, they muſt of neceſſity go to priſon, which 
is a puniſhment not intended by the act. As to the ng 


to be for the nec 


allowed to the directors, this appears 


| ſary ſubſiſtence of themſelves and their family, which 
cannot be _ to that purpoſe, if they are ſubject to 
NM 


their 


. 


— 


Michaelmas 7 erm, 11 Geo. II. 17 57. 


their contrals. And it is obſervable, that a power 5 is 
given to the truſtees to compound for debts owing to the 
c intire proprietors f 


lirefors, and to act in all reſpects as 
their eſtates. There is alſo a proviſion made for all con- 

tingent demands; and if the directors ſhould be perſonally 
liable, the ſtatute would be an eaſe to them, becauſe it 
directs, that if the claims are not made by ſuch a time, 


they ſhall be void. (Seck. 21.) Belides, this is a general 


the premiſles demiſed, he cannot bring an action of cove- 


act, and conſequently all the creditors are parties and pris 
vies thereto. Now ſuppoſe a leſſor turns his leſſee out of 


nant againſt him: And that is the caſe here; for by the 
ſtatute, to which the leſſor has conſented, he hath (in 


5 _ expelled the leſſee, and choſen order perſons i in his 


this diſtinction: For if a man's intereſt is not bound 


Ie is indeed ſaid in 1 Vent. 176. that the words of 
. 2 a of parliament are the words of every man, but not 
: 10 as to give up their intereſt; bur there is no reaſon for 


ſtatutes, there is no need of any ſavings i in them; with 


55 uſually inſerted, but omitted here. This cake theres 
fore is different from a leſſee's aſſignment of his leaſe; for 


there it is his own voluntary act, but here it is not ſoz : 
and the privity of contract is wholly deſtroyed. And it 
has been determined, that if a perſon covenants to do a 


lawful act, and a ſubſequent ſtatute makes it unlawful, 


- he cannot be ſued on the covenant. 1 Salk 198. Dy. 


d Bettiſworth and the dean and chapter 7 St. Pauls 1728. in 
„the houſe bf lords, there the dean and chapter had con- 


tracted to make leaſes, which afterwards, by act of par- 


luament, they were reſtrained from doing; and it was beld, = 


that they were not liable to actions upon thoſe contracts, 
by reaſon of the act. In the preſent caſe no prejudice 
accrues to the leſſor by this conſtruction of the ſtatute, 
for he has the ſame right to the premiſſes which he had 
before, and his remedy for the rent is only transferred 
from his leſſee to the truſtees, againſt whom he may bring 
an action of debt; or elſe he may diſtrain for the rent. 
It is alſo material, that there is a covenant in the leaſe 
from the leſſor, for the leflee' 5 * n in con- 
: ſideration 


* 


N — ; a * 1 Geo. IL 1 1737. 


. > — 


— 
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and in the 


Ty __ the plaintiffs and the ſouth-ſea company; and an 
order was made by the lord chancellor, that the truſtees 
named in the act ſhould * the money e . 8 


••• ft ũ ͤ flß'· ¶ ̃ T li D] EE... 2... . . Bod ĩ· M- . 


the rent. Now it is plain that the teſtator could n 

bring an action on that covenant againſt the leſſor, and 
therefore the leſſor ought not to be intitled to an action 
againſt the leſſee: ", though mutual covenants cannot 


£ be pleaded in bar to one _— this is only in caſes 
where they are diſtinct. 3 Lev. 42. As to the caſes 
mentioned of attainted perſons, there the eſtate is veſted 

abſolutely m the crown, but here it 1s transferred to 


fideration of which i it is, that the leſſee covenants to »4 3 


truſtees for the ſake of creditors; and there the creditor 


hath no other perſon to reſort to but the offender, where · 


is the proviſo of 13 EAN cap. 7. ſet. 10. which i powers | 


creditors, not receiving full ſatisfaction, to ſue the bank- 
rupt for the reſidue. And (laftly), the caſe of Miſt & Mit 
4 againſt Houlditch (the defendant's teſtator) was cited ; 
where a judgment was obtained by ſurprize againſt defen- ; 
dant for a debt contrafted in the year 1720. and he 


as here he may proceed by way of action againſt the tru- 
ſtees, or of diſtreſs. And in the caſe of bankrupts, to 
which this is compared, there is ſeldom any ſurplus; 
| whereas here, as the act mentions, there is more than 
ſufficient to pay the creditors ; and in that caſe, if there 
| te any, it belongs to the bankrupt. Neither is there a 
clauſe in the old bankrupt acts, that the claims ſhall be _ 
void, unleſs they are made but under the commiſſion z = 
preſent caſe there was no need of any words - 
of diſcharge in the ſtatute, becauſe care is taken therein 

of creditors. Beſides, the foundation of ſuing bankrupts 


brought a writ of error thereon, and alſo a bill in equity, y 


Haldinch. 


It was * 1 N other — that the des . 


provided for by the act are ſuch as ſhould be due 5 


nuaty, at which time nothing was payable for rent, hr 


conſequently __— could be then claimed: And a re- 


leaſe of all demands « 3 Not 3 nnn 


— 


| 44 Aichach, Ts, 11 Geo. II. 1737. 


it be broken. | Co. Lit. 292. b. Beſides, the contact 
are called in, not for their own ſakes, but in order to 
diſincumber the eſtate, and to make the title clear to 


purchaſers. If they ſhould chooſe to follow the eſtate, 
then indeed they are required to make their claims within 
ſuch a time; but no proviſion is made if they ſhould elect 


_ to follow the perſon. And though the creditors are par- 
ties to the act, they are not ſo far N as to give up 
m7 intereſt by 1 it. | 


And the court were unanimouſly of opinion, that this 


act cannot be conſidered as a diſcharge or acquittal of H. 
the original leſſee, from his expreſs covenant, there being 
no expreſs words contained therein for this purpoſe ; with- 
out which it would be very hard (as the ſtatute was occa- 

| fioned by the leſſee's own act) to deprive the leſſor of his 
election of ſuing either the aſſignee or leſſee, which by 
law he is clearly intitled to. Cro. Fac. 309. 1 Saund. 
2240. The ſtatute amounts only (they ſaid) to an aſ- 
| fignment of the leaſe; and though it be a public one, 
— conſequently the leſſor muſt be taken as conſenting 


. thereto, yet beyond this his aſſent cannot be extended. 


6 


| Hdwicke (who was then chiet juſtice of this court) de- 
 livered alſo his thoughts (but without giving an — 0 


And the court ſaid, that the caſe of bankrupts is very 
ſimilar to the preſent; for if there were no words of diſ- | 
=” charge inſerted in the 1 relating to them, they would 

remain ſtill liable to their debts notwithſtanding the com- 
; * Judgment i for the Pon. 8 


Ne; Upon the former argument of this 6 lord L 


in favour of the au 


* 1 — — 


— 


" is apainſt Moore. 


\ CTION on the caſe. Defendant pleads in abate- | 
ment, that by antient prerogative and cuſtom the 


—— — 


barons of his 1 s court of — and the ſitting 
8 


11 one as the clerks of prothonotaries, and the Clerks of 
the court of chancery; except 
| fore it cannot be tried 


; one of the officers of the Exchequer, 
| clerk to the remembrancer; and therefore being enly a 
__ clerk to 4 clerk, he 1 18 Not intitled to'p 1 - (3) 15 
_y 


_ dant, 


replication ſhould have been, that de- 


or ſworn, but only a ſervant to a clerk who is inrolled; 


$66. Carth. $6. tg > 


I1 was Jay RE bs — un all the An 
eo: the Exchequer,” who are intitled to privilege, are ſuch 
only whoſe names are in” the black book; which is the 
| record of that court ; and: therefore the "replication =: 
4 And he objected to the plea, 92 Tun it includes = 
all ne: of other courts _— 1 
Exchequer: For the plea 


ſitting clerks, and all other r 
intitled, G (2) It is not ſhewn chat * vas 


that the barons, Nc. are intitle to privil 


„ 
= 2 8. 
x * 


To thi it was repliet 


to be too general, y f is good 
bone firing lk wp 


ay 


N 


It was Ac, on d the vat @ the (het; by Me. 
Deniſon, = 
fendant was not à ſide clerk, in order hors his memes 
tried by the country; for a fide clerk is no officer inrolled 


I Raf. Eu 13 . 8 


— — 
bolds no * than * 1 


| 


but on that he is 


that he is one. (2) Ie hang Jae as gi 5 = 
6 96＋— —— 


cd Term, 11 Geol 7 mar. 


of the court ; "and the farrent of ——— — 6 
A appears by the caſes before cited: And in Lau Jones s 
caſe, who pleaded in the Exchequer, that he was one of 
the clerks of the prot „his privilege, after great 
debate, was allowed. Hardy. 365. Thom. Butr. 3, 4. 
Nobinſ. Emir. 210. 1 Lum. 33. Beſides, this is matter of 


law, and the — 
5 take advantage thereof. . 


75 
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But the whole court ( (Lee © C. J. ems) were Wy pi. 
nion, that the replication is good: For every clerk is 
a — om a roll, — therefore, whether one be of derk or 
not, muſt be tried by record, and not by the __ 
And Page juſt. ſaid, that in the Exchequer every entry, 

though not on parchment, is a record. And (by chap 
juſt.) if there be no inrolment in this caſe, the defendant 
ſhould have made a profert of his writ of privilege, which 
in ſuch a caſe is a proper way of ſhewing it. As to the 
plea, they ſaid, that it does not ſufficiently appear thereby 
that — is ſuch an one as is intitled to privilege, 
For (as Probyn juſt. ſaid) the court cannot take judicial 
notice what is a ſitting clerk; and the privilege of a cout 
zs not to be , to the clerk of a clerk. And Chap- 
ple juſt. ſaid, that the clerks of prothonotaries are not in- 
= del to privilege when they are defendants; but the only 
privilege they have is to ſue out writs of attachment. 
Beſides, (as Chapple juſt. faid) the plea is, that defendant 
is a fide of fitting clerk in the disjunctive; whereas before 
dhe privilege is tied up to a fitting one. And the ſubſe- 
lufficient to 


nent words, in the diviſion of lord are not 
ſhew, that he is a — clerk. And Page 
and Chapple juſt. agreed, is ing cl. þ 
plea was material. Judgment therefore, that the defen- 


objection to the 
dant anſwer over. 


PEER "lth . Gt. 4 — 9 


— — — ͤR—T—— . ͤᷣœ0V ——— + — — 


2 — . DE 


rj 8 4 J 
. 


let — Wicks: 


EY nn 
Stepney, in which the. plaintiff (in 


the manor of 
«9, & n 
hoy c. y way e 

| hath uſed to have from all thoſe wha intabic or reſide 
8 and then ſets out. | 


Cm. er 


5 leet, after their being worn, all ſuch things 3s have hn 
before or after their being ſworn, p and that 
ſuch jury have been uſed to be adjourned, t. . Plaintiff 
further ares, that de defendant from Octker, > Ges 2 Fe 
till after 28 M, 9 Geo. 2, lived within the juriſdiftion © — 

| of the ſaid court, and uſed the trade of a cheelemonger; '\ _ 
and 1 December, 9 Geo. 2. the defendant reſiding — „„ 

| the juriſdiftion, Tc. he did then and there obſtru the 5 

jurors, then in the execution of their office, from entering 

into his ſhop, and trying his balances and, 2 c. 

That at a court - leet held in and ſor the ſaid 
18 Octaber, 9 Geo. 2. beſore Theed, Eq; . 
of the court, ſeveral j were {worn to enquire of 
things preſentable at that court-leet, when it was adjourned 
tao, Vc. and then the jury preſented, that the defenganc 
followed the trade of a cheeſemonges, and that R 
== he obſtructed the Jurers bp; omg —— . 

| and weighing and examining balances and | 
weights ; — 7 was amerced by the court, and 1 
the amerciament was affeered to 4 L 19s. Detem 8 
pleaded the general iſſue; 1 which chere u a ver- | 
dal for the JE | 


3 4 8 ons ca the july : 


ora aT 5 


—— 


0 


SET TWESIY YE 


* „„ 

che plaintiff in error, and by Mir. Thad (ſteward of the — 
Whitechapple _ for the defendant ; "and * term it ER 

We 1 5 


” 


. 


7 


"Mirhathmar Term, A1 6 


was again argued by 
rn 


W h v%. $7 1 . 


2 (Once ofthe pi he lowing errors, ar 


things ſubſequent a 
extends only to 
ſitting of the court. 
becauſe the jurors of a let have no 
of perſons to examine their weig 


heb 2 


(2) The preſentmeme here is ill, 


into the ſhops 

' meaſures. The clerk of the market has f 
juriſdiction bur this is by an act of parliatric 
jury of a leet has ſuch a 


ion whether it would be reaſonable. Where per- 


ſtandard; as 


nor nor ea. o peace, can enter into houſes for this 


. 


fonsz for H the jury have a power of entry, it 


perbaps they had entered into the party 


entry; this being a contempt of the court, of Which the 
jury was a part: It appearing that they were continued 
and adjourned to the next cburt. day. 8 C. 38. l. And 
this ſuggeſts another obj vi chat here the jury are 


ought. to have been not — as here, but a _— 


> nie the te phi and 


ſeveral others leſs terial, ſigned" == 


fach as happened befort, or during the 


authority co — : 


power, it mult boy: cuſtom; 
and none is here ſet out: And if there was, it would be 
7 
d are ſuſpected to have falſe weights and meaſures, the 
antient and proper method of inquiry is, to ſummon 
| him to bring them in order to be examined by the 
appears by the ſtatute of 51 H. 3. and 
11 H. * c. 4. 2 are the firſt and laſt Qs relating to 
2 And there are many precedents of ſuch wars 
But neither the jury of ay leet, nor a grand jury, 
Beſides, it ſhould have been averred, — 
s and meaſures had not been examined be- 1 
be confined to ſome limited number of times: And — 
's houſe the very 
: (3) The defendant ſhould = 
| have been, not ee but, fined by the ſtew-ard, for ob- 


ſtructing the Jurors, ſuppoſing that they had a power of 


Wren, ner ner and, as appears by the re-. 
Fend, two of than” as Wires.” (4) T pars by he 1, 


r 9 


* 


—— Term, 11 Geo II. . 


8 Co. 39, 40. 3 Mod. 138. 


5 A contempt in 


zs for the benefit 


8. C. 1 Roll. 542. M. 5. (5) The amercement here is by 
the court, whereas it ſhould have been - by the jury. 


5 Mod. 130. (6) The af 


49 
fa, which ſhould be hd. Hob. 129, 


: _ 


ſeſſment is unreaſonable ; for by 16 Car. 1. c. 19. five 


Shillings only is impoſed for felling by any weight or 
meaſure not according to the ſtandard ; and here * de- 


ſendant e 195 110.44. 4. 2 Jones 229. 


It was id 0 ) That the j jury of a leet may pre- 


ſent things done, after they are _ and before they 


are diſcharged, as well as a grand jury; by whom it is 


frequently practiſed. (2) That . jury of a leet my 
and ought to inquire into falſe weights and meaſures, am- 


pears by the ſtatute of the view of frankpledge, 18 E.; A - 


( Articles 2 5, 26.) which is declaratory only of the com- 
mon law. And an entry and inſpection is a much ſurer 
way than a proceeding by way of ſummons ; for perſonss 
may have double weights and meaſures, according to the 
27th article of the ſtatute : And the jury at the leet can- 
not adminiſter an oath to the party; fo that his word 
muſt be taken, that he has good weights and meaſures 
And in fact, the jury have always exerciſed the power of 
entering into houſes, in order to examine weights and 
| meaſures. (3) As the ſteward came to the knowledge of 
the defendant's fault by the jury, an amercement is pro; .) 
per, and not a fine; this laſt being only to be impoſed for 
court. And beſides, an amercement 
becauſe here there is a 
moderator, but in the other caſe none. (4) A general 
amercement is good, becauſe the affeerment reduces it to 
AN 2 Aud this is the conſtant practice. Salk. 56, 


of the party, 


And Theed ſaid, that fo it was determined in the 


768 

caſe of the hi gh-bailiff of Weſtminſter. (5) It has been 
alſo the — for the court in ſuch caſes to amerce. 

(6) The * does not appear to be unreaſonable. And 
laſtly, Theed ſaid, that this form of declaring was ſettled 

P Si Edward Northey, formerly ſte ward of this court. 


3 N By 


_ Michaohnas Term, | 11 | Geo, 2 72. 


So 


* * r _ 


by Le 0 1. None of the objeBions ſeem to be very 
material except the ſecond ; for the attempt made by the 
jurors to enter, might poſſibly be after a previous exami- 
nation of the weights and 4 And he objected 
further, that it ſhould have been {et out to be at « reaſons 
able time ; whereas (for ought appears) it might have 
been in the night. And Prom juſt. ſaid, that he did not 
know any law which gave the jury of a leet a power of 
entering into houſes for examining weights and meaſures, 
(they being ſworn only to preſent) and ſuch a cuſtom, he 
thought, would not be good. The proper way, he faid, 
was by ſummons ; 2 there are {worn ſearchers in a 
1 for examining weights and meaſures upon ſuch 
2 proceeding. chapple juſt. alſo objected, that the obſtruc - 
| tion is firſt ſet out to be 1 fonts and the preſentment 
is of a fact done 8 May, which are different facts: And 
plaintiff muſt ſhew a title, and a preſent- 


ment alone is not ſufficient; but otherwile i it is in — 1 


= Cro. LOTS. all. 107, 1 108. And 


2 5 — 14 or 12 their dung: And ſo it is 8 


8 wards. | 


: of the obſtruCti 


| cale of a grand jury. And here the 


eſentment is, by 
the 3j . of the beſt ae of a fa 


: committed after | 


However the whale court were « cents . opinion, that 
the proceeding was erroneous, in not ſetting out the time 
n; and were inclined hereupon to reverſe 
the judgment. But this being a new objection, the caſe 
was ordered (at the inſtance of the 2 general) 93 

Rand over for further — 


FE Wis | 


r 


Er 


of the Ex 
| the id cas of i Jaw B. 


Wilks againſt Eames. 


N addion was brought on a policy of inſurance, Fe 
which was tried by a ſpecial jury, ſtruck at the in- * 


ſtance of the defendant, at ni prius in London; and the 
| plaintiff was therein nonſuited. 


And it was now moved * ſolicitor general men f for 


the plaintiff, that the maſter may review his taxation of 
| coſts on the nonſuit, and that twelve guineas allowed for 
bringing the jury to the bar may be diſallowed and firuck 
out of the bill. And he argued, that the coſts of the 
ſtriking (which is the word —4 in the ſtatute of 3 Geo. 2. 
cab. 25. ſect. 16.) include all the coſts relating to the j jury, 
that being the proper and legal manner of expreſſing it. 
And he objected alſo to the quantum here es 
| a ſpecial jury are intitled to no more than a common one; 
| And though the practice is to pay them more, this is 
mere matter of n and ought not to be 1 reim- = 
| | burſed by the other party. . | 


for thar 


on the other fide Mr. Wilrahow 1 Mr. Robinſon cited Sir Joy 
EE the caſe of Sir Jahn Eyles in the Common Pleas, where it 
was determined, that the party 
| ſhould pay the coſts of the ſtriking only, but that the ſub- 
| ſequent expence ſhould ſtand on D ſame footing with the 
| other coſts. And in Sir Thomas Wheate's caſe, in Eaſter Wise 
term laſt in this court, where a trial had been by a ſpe- 4% Ge. 
cial jury, ſtruck at che prayer of the plaintiff, and a ven- 
dict was given for him, it was moved, that the cofts ſub- 
| ſequent to the ſtriking ſhould be paid to the plaintiff: And 


Eyles's caſes. 


praying a ſpecial jury 


2 rule to ſhew —_ was granted; and afterwards made 


| abſolute without oppoſition. And it was alſo ſaid by the 


defendant's counſel in the principal caſe, that the — — | 


chequer is agreeable with the determination in 


Note; 


— 


Michaelmas Term, II Geo. II. 1737. _ 


Note; In the preſent caſe two guineas a- piece were 
given to ten of the jurors, and half a guinea a-piece to 
the other two, theſe being tales-men. And Mr. Clark, 
maſter of the King's Bench office, certified, that he never 
allowed leſs than a guinea to each ſpecial juror in London. 
And it was ſaid by the maſter of the crown-office, that 
the practice there was to allow the coſts ſubſequent to the 
7 (vv a 
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And the whole court were of opinion, that all the coſts 
attendant upon trials by ſpecial jury ſtand on the ſame 
footing now as they did before the act, except the coſts of 
tte ſtriking, and conſequently muſt be paid by the loſer: 
For the ſtatute muſt not be extended further than the 
words of it. And Lee C. J. ſaid, that he had been in- 
Fu formed by the lord chief juſtice of the Common Pleas, 
tdtthat it was ſo ſettled, and is the conſtant practice in that 
court. And the court ſaid, that though it was not uſual, 
before the ſaid act, to grant ſpecial 2 without con- 
ſent, yet in ſome inſtances, and for ſpecial cauſes, it was 
and might be done: And in all caſes where a ſpecial jury 
was granted, whether with or without conſent, the loſer 
M always paid the colts: And Lee C. J. cited The King and 
8 C. 2 Lord Burridge, Paſ. 10 Geo. 1. where, upon ſearch, it was found, 
W ſpecial jury had been granted for thirty years then 
Act paſt without conſent; and the lord chief juſtice Part 
| was there of opinion, that the court might grant a ſpecial _ 
jury without conſent ; but the other judges differed. As 
to the quantum here allowed, the chief juſtice ſaid, he - 
knew no inftance where any particular directions had been 
Fra. given as to this point, but the caſe of the corporation of 
Bewaley, which was a trial at bar by a Worceſterſhire jury, 
and there it was directed that five guineas a- piece ſhould 
be given to the jurors: But, as Page juſt. ſaid, that, firſt, 
went on the common rule for taxation of coſts generally; 
and afterwards, twenty guineas being allowed to each 
juror, the court lowered it. So here the plaintiff is to 
pay the coſts generally; and if the maſter carries them 
8 os 


—Michaehmas Frm, 1 1 Geo. II. Pay 


to excels, the court may mitigate the allowance. And 
 Probyn jult. ſaid, that he knew no reaſon why ſpecial 


jurors attending a trial in the country ſhould have more 


allowed them than a common jury; the other being gene- 


rally more able and better qualified to ſerve their country 
than theſe. The motion Was ag denied. 


"I 87M 1 | & 3 33 1 


He againſt l. 


run 2 l ne er in dle N 
was ſtruck at the inſtance of the prevailing party, 


ir was moved that 311. 105. charged for the colts of the 
jury, may be diſallowed, and common colts only taxed. 
ut for the reaſons mentioned in the preceding caſe, (im 


mediately after which the preſent was ftirred, and in which 


3 


1 the ſame counſel were e concerned) the motion was refuſed. 8 


| Chauncey againſt 7 Needham. 


ſaturday next before the motion. And it was now moved 


| by ſolicitor general Strange, to diſcharge that rule, and to . 


W was made, and a rule thereupon 1 : 

. November 11. in this term, for leave to enter up 
: judgment on an old warrant of attorney, upon an affidavit 
{worn November 10. that the defendant was living on the 


| 2 aſide the judgment; for that the defendant died at e 


four in the morning of the ſame day, when the former 


motion was made: And it has been determined, that death bs 


s a revocation of ſuch warrant. Which Lee C. ]. grant- 
ed; and he ſaid, there was no need to cite caſes to prove 


it. | And Mr. ſolicitor objected to the affidavit upon which 


| rnd rule was made; (1) That the execution of the war- 


rant of attorney was not ſworn by one of the ſubſcribing 


witneſſes thereto, but only by the plaintiff himſelf. (2) It 


is not ſworn that the defendant was indebted to the plain- 


p — 


54  Michaelmas Term, 11 Geo. IL 1797. _ 
tt in the money 


on the warrant of only, but 
on that and other fecurities.” (3) It is not ſworn, 
that the defendant was living at the time of the motion, 
but on the ſaturday before; whereas it is neceſſary that he 
ſhould be living at the time of the rule granted. Salt. 87. 


On the other fide it was argued by Mr. Noel and others, 
that this judgment relates to the beginning of the term, 
which muſt be conſidered as a ſingle day, of which there 
can be no fraction, and conſequently is good by relation; 
and as the defendant was alive in the term, he is to be 
regarded as living throughout the whole term, as to all 
judicial purpoſes. Shelh's caſe, 1 Co. 93. b. S. C. Moor 
1386. Poph. 132. 1 Leon. 187. Cro. Car. 102. S.C. Hutt. 

| Fuller ao 95. 8. C. Hetl. 72. 1 Bulſ. 35. Salk. 87. Fuller againſt 
3 Jocelin, executor of lady Twiſden. There a judgment was 
entered up on a warrant of attorney within the year, but 
n vacation-time after the death of the party, and after 
bearing the caſe three times debated, the court was of 
pOpinion, on the authority of Salt. 87. that the judgment 
aas good, by way of relation to the firſt day of the pre- 
ceding term. As to the objections to the affidavit, it was 

anſwered, (1) That there is no need to prove the execu- 
tion of the warrant by a ſubſcribing witneſs. (2) It is 
ſworn, that there was due © on the warrant of attorney 
* and on other ſecurities 1700 l. by which latter words 

are to be intended other ſecurities for the ſame ſum. Be- 

fades, if part of it be due on the warrant of attorney, it 
zs ſufficient. (3) The affidavit was ſufficient at the time 
when the rule was granted; and it is now plain there was 

no intended impoſition on the court. Beſides, as to theſe 
2 there is a great difference between making ob- 

jections to an affidavit at the time df the original motion, 

and the ſetting aſide a rule already obtained. 3 


Mi @ 2081 


For theſe reaſons the court were clearly of opinion, 
that the objections to the affidavit are not ſufficient to 
ſet aſide the rule, the affidavit being (they ſaid) accord - 
ing to practice and common form. And they were = 


—Michaelmas Term, 11 Geo, II. 1737. 


of opinion, chat alcbough no rule would have been grant- 
ed, if at the time of the motion it had appeared the de- 
fendant was dead, this bein a revocation of the warrant 
of attorney; yet as the judgment is now entered, it is 
made good by way of relation, within the reaſon of Shel- 
ley's caſe, and the other caſes of this nature: And this 
| caſe falls under the rule, quod factum fieri non debet, ſed 
factum valet. And Lee C. J. ſaid, that though in the con- 
ſideration of facts the time may be particularly computed, 
yet in legal proceedings, the whole term muſt be conſidered 


as one day; and the reaſon is, from the nature of buſineſs, 


and the impoſſibility of looking exactly into the time 
when things were tranſacted. And (by Gale juſt.) though 


executions are ſometimes ſet afide after the death of the 
_ defendant, yet this is never done where the execution is 


G1 before. Motion therefore denied. 


ꝗ6—— an 


1 PSF cle: ad 


| moved b ke {erjeant Urling, (by the permiſſion of Lee C. I. 
| who tried the cauſe at Bedford aſſizes) to ſet aſide the ver- 
dict: And the caſe, as * the . — re- 
5 ported to be this: 


= The At Was 3 to one N who - 
was the original leſſee, and died indebted to the plaintiff 
for rent; and ſince his deceaſe, the defendant had occu- 
pied the Lands com priſed in Perrot's leaſe in his own right 
as aſſignee, and as uch was alſo indebted to the plaintiff 
for rent. And at the trial it was inſiſted for . defen- 
dant, that he had diſcharged all the rent due from him in 
his own right; and for that purpoſe were produced the 
two receipts following, viz, © 8 April 1735. Received of 
_ © Mr. Lacas 1401. for the rent due to Mr. Bowes from 
_* the late Mr. ; October 21, 1735. Received of 


= 


there was a verdict for the plaintiff. And it was now .- 


aba, Term, 11 Geo. II. 1757. 


4 * Mr Lucas 140 J for rent due to Mr. Bowes.” And it it 

as urged for the defendant, that he might apply the 
— paid on this laſt receipt, in diſcharge of the rent 
due in his own time. But the C. J. ſaid, that, upon the 
trial, he was of opinion, that the rule, quod quicquid ſolvi- 
tur, eſt ad modum ſolventis, is not applicable here: For 
though a perſon indebted to another on different contracts, 
may at the time of payment apply the money towards 
diſcharge of what contract he pleaſes; yet if be pays 
money generally, it is in the power of the perſon who 


receives it to apply it as he pleaſes. And he hid, he was 


ſtill of the ſame opinion; for which purpoſe he cud ; 
; n. and — 2 Vern. 606. 


But it was now agen for the Aden that it is : 
| _ reaſonable to ſuppoſe that the money was paid by 


| him in his own diſcharge ; ; and it is a foreign intendment 


to ſuppoſe that it was paid on the account of another, | 
uben it is not fo expreſſed. 1 Vern. 24, 34. If the 
: money had really been paid on his own account, the re- 
cCceieipt could not have been drawn in a more proper manner 
than the preſent; ſo that here, in effect, there was an ap- 


plication of the money by the payer at the time of pay; 
ment; which, according to the above rule, was certainly 
zn his power. Beſides, as the money firſt paid is exprelly 


mentioned in the receipt to be on the account of the in- 
teſtate, and nothing of this kind is mentioned in the laſt, 


the money paid hereon muſt be taken to be paid in diſ- 
charge of his own debt. It was alſo urged, that if the 


_ it receipt is conſtrued in a different manner, it may 


greatly injure the defendant, becauſe perhaps he has no 
aſſets. Low the C. J. faid, that of this no 0 evidence was 
given. ] | 
The reſt of the court, bout hearing the plaintif's 
counſel, declared themſelves of the ſame opinion with 
the C. J. and for the ſame reaſon mentioned by him: 

And juſt. _ that it ſeems by the firſt receipt to 
have 


n 
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have been the defendant's intention firſt to diſcharge the 8 
inteſtate s debt; and the laſt receipt muſt be conſtrued 
agreeable to the firſt. Motion therefore denied. 


„ 
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The inhabitants of V. althamdale and 
Great Mitton. 


'OTION by Mr. Deniſon to qualh an order mods 
by two juſtices for the * of a man and his 
Ane; (1) Becauſe it does not appear that one of the 
juſtices is of the quorum, which by the ſtatute is abſolwely 
neceſſary ; for the words of the order are [and whereof | 
inſtead 107 [quorum unus] and thoſe are inſenſible. (2) The 


adjudication is, that the wife i 18 chargeable, without mens | 
_ the huſband. b 5 


„ WW TR YWP.- 


+, bws @ wo. @, Ov, 


1. was . by ſeri ant Door, to FU laſt exceps 
| tion, that if the wife f is chargeable, the huſband — be 


2 

: : bot too. 

4 But, wien 2 any opinion upon this excep · 

y tion, the court held the other to be fatal : And they ſaid, Z 

y WM that if the words had been | one whereof J it would have 

5 been well W Order therefore — | 

* Middleton 3 FW E 
(4 = 5 © e 2. en 2 K. 5 . ++ $26] A 
5 IN n to © fal i th e {piritual c court, "againſt 


Middleton and his wife, for marrying clandeſtimely 
without banns or licenſe, and at a private houſe, and be- 


5 fore eight in the morning, &c. The defendants below 
ch declared, and after a demurrer to the declaration, the 
* huſband died: Notwithſtanding which, at the inſtance of 
to the parties, and as the ſpiritual court might ſtill proceed 


50 againft the — the court * judginent, viz, that the 
: _ proki- 


* 


 AMichaelmas Term, 1 1 Geo. II. 22. 


De. e, ; 
1 cordin 


bio ſhould ſtand as to the marrying before oi, 
and that a conſultation ſhould go quoad the reſidue of the 
| libel. F 


| And it was moved in Michaelmas term laſt by Mr. Clive; 


that the maſter may be directed to tax Anne Middleton the 


wife her coſts, upon the ſtatute of 8, 9 V. 3. c. 11. (.. J.) 
But no ſugg eftion being then made upon the roll of the 
| huſband's death, (which the court ſaid, was neceſſary in 
order to take advantage of the ſaid act) no rule was at 
that time granted. This ſuggeſtion being afterwards made, 
the ſame matter was again moved in 82 term laſt; and | 

a rule to > ſhew cauſe was then ys” 


And on the fide of hs: motion it was now ar rgued by | 


1 Gundry and Mr. Clive, (1) That if the huſband was 


living, he would plainly be intitled to cofts, becauſe the 


_ libel conſiſts of three diſtinct articles, and as to one of 1 


them, the ſuit below is determined to be erroneous; for 
which wrong proſecution he would be intitled to cot, ac- - 
to Dr. Bentley's caſe, in the houſe of lords: In 
that there were ſeveral articles againſt Dr. — = 28 
—— of which there was a prohibition ; and it was 


held, that he was intitled to his coſts. (2) The wife is 


intitled to coſts notwithſtanding her huſband's death, this 
being no abatement of the ſuit, either by the common 
Wes or the act of N. z. ( ſect. 7.) By the common law 
it is no abatement; (30 Becauſe nothing here is to be re- 
covered: For this is a new method of proceeding, in which 
the damages are a fiction, (Plowd. 47 1. b.) and the prohi- 
bition is brought only to diſcharge the defendants below 
from the encroachment of the ſpiritual court. This caſe 
therefore is ſimilar to thoſe of audita querela, writs of con- 


ſpiracy, c. where if one of the plaintiffs dies, the ſuit 


ſhall go on; according to Redman's caſe, 10 Co. 135. 4. 
(2) The cauſe of the ſuit here ſurvives to the wife, and 
the may proceed on the writ already brought, and cannot 
have a properer ; and therefore the ſuit is nor abated. 
7 Co. 26. b. Owen 13. Hardr. 161. The court below 


obtained judgment, and the coſts follow of courſe. 
| ſhe may be alſo acquitted upon 


Exchequer, Hil. 12 Geo. 1. 3 
and Starkey, cited in that 


_ this alfo appears by Dr. 9 $ — | ” 


=O IT 
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may certainly proceed againſt the wife upon that part t of 
the libel for which a ales is granted, and the 1 will 
be ſubject to colts there, (for by the civil law no action 
abates by death or otherwiſe) = therefore it is reaſon» 
able that the prohibition ſhould not abate, and that ſhe 


ought to recover her coſts in this court: Here ſhe wo 


that part, for which = 
is a * 7 Sr ay That the defendants below are huſband 


and wife, makes no difference in the preſent caſe; for 
though as to matters of property, huſband and wife are 


conſidered as one perſon, yet as to crimes they are regarded 


as two diſtin perſons : And this is a ſuit againſt them 
criminaliter, ad not civiliter. It is a diſtinct offence in 
each, for which they were liable to be puniſhed ſeverally 
by penance; and the ſuit below ſurvives againſt the 
woman. 11 Co. 61. b. Beſides, it being laid in the de- 
claration, that the proceeding i in the ſpiritual court is to 
the damage of the huſband and wife, the judgment muſt 

be, that they recover their damages and colts, though the 
buſband alone expended the money for the coſts. 1 Noll. 

516. But * that by hs” common law this ſuit 

vas abated by the death of the huſband, this is altered by 

the flatute of M. z. (ſed. 7.) for the cauſe of action fur- 
vives to the wife, who may proceed on the writ already 
brought; and the act makes no difference between the 
_ caſes, where baron and feme, and where others, are plain- 
tiffs. And that the huſband and wife are here to be con- 
| fidered as two diſtinct perſons, is plain by what is before 
mentioned. (3) If the — is intitled to any coſts, ſhe 
muſt have W. from the firſt motion for the K 


And ſo it was determined 22222 in tho R 
the authority of Horton 
baron Bare And 


2 the other fide it was argued by folicitor general 


ange and ſerjeant Wynne (1) That dn it ue u cas” 
vi the ſtatute as to 9 colt: For the words [ 
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jadgment muſt be — of an effectual judgment 
on the merits, whereas here the plaintiff — bas pre- 
vailed in the ſubſtantial part of the charge, viz. the clan- 
deftine marriage of the parties ; and has failed only in the 
ſingle circumſtance, of their marrying at an improper 
time. Beſides, in prohibition both parties are actors; and 
therefore where the prohibition is ordered go ſtand for 


paart, and a conſultation is awarded for other part, they 
are equally in reaſon intitled to coſts, for ſuch part as 
they have reſpectively prevailed therein; which is all one 
as if neither was intitled. In the preſent caſe the plaintiff 
below has rather prevailed, as he has made good two parts 
out of three; and therefore if the defendants below are 
intitled to colts, a fortiori he is ſo too. [But to this it 
was anſwered by the court, that at common law two judg- 
ments cannot be given for coſts, though this be often done 
min equity. ] As to Dr. Bentley's caſe, the houſe of lords, 
where that was, exerciſes a diſcretionary power in giving 
coſts; which they ſometimes allow in caſes where they 
are not given below. | But this the court denied.] (2) The 
wife is not intitled to coſts, "becauſe by the death of the 
huſband before judgment the ſuit was abated; and the 
wife may apply for a new prohibition, ſo that it is not 
prejudicial to her. Bro. Brief, 27 2. Co. Lit. 85. 4. Style 
138. Cro. Car. 509. 10 Co. 134. It is alſo . be : 
ſtcis ſuit is by huſband and wife, who are conſidered as | 
done perſon; and the huſband only is ſubject to damages 
and coſts, or to an amercement pro falſo clamore, the wife 
being ſuppoſed to be joined for conformity only: And 
therefore it is not reaſonable that coſts ſhould be paid bo: 
| the wife, when ſhe herſelf would not be ſubject to coſts if 
judgment had been againſt her. As the huſband only is 
at the expence of carrying on the ſuit, the coſts ought to 
be paid to his repreſentative if he prevails. Bro. Baron and 
Feme, 16. Fitz. Coron. 276. Hob. 98, 129, 177. As to 
the ſtatute of . z. this is not calculated for caſes where 


huſband and wife are plaintifts, and the huſband dies, be- 


cauſe ſuch action is conſidered as the ſuit only of the huſ- 


band, and he alone is at the expence f it. And in this 


I | N Caſe, 


- 
- 
- 
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caſe, if the wife was to go on, it is a queſtion, whether 
ſhe can be charged with any coſts for that part in which 


the plaintiff below has ſucceeded ; at leaſt, further than 


her own time. As to the third point, it was admitted by 
the defendant's counſel, that ſuppoſing the plaintiff to be 


intitled to coſts, theſe muſt attach from the time of the 


firſt application for the prohibition, according to the caſes 


1 Upon the firſt argument of this caſe it was ſaid by lord 


 Hardwicke, then chief juſtice of this court, that where a 
_ prohibition goes to part, and a conſultation to other part, 
it is a ſettled point, that the plaintiff in prohibition is in- 
| titled to his colts, the words of the act being, [or ary 
award of execution. | And the whole court were now 
clearly of opinion as to the other points, that notwith- 
ſtanding the death of the huſband, the wife is intitled to 
coſts: For (1) This is no abatement of the ſuit, by the 
rules of the common law, becauſe if the ſuit was abated © 
thereby, the wife could not have a different writ as to 
form, or proceed in another manner than ſhe did before. 
And therefore this materially differs from the caſe of co- 
parceners, where if one dies, though there was ſummons _ 
| and ſeverance, that will be an abatement: And the reaſon 
is, becauſe the ſurvivor hath now the whole deſcended ro 
ber, whereas before ſhe was intitled to a moiety, and 
therefore her writ varies. There is alſo an eſtabliſhed 
difference, which is applicable to this caſe, between an 
action or ſuit brought for recovering ſomething, and where 
it is only to diſcharge the parties; in which laſt caſe the 
death of one is no abatement. (2) Suppoſing that this 
ſuit was abated by the common law, yet it is continued -_ 
by the ſtatute, as the cauſe of action ſurvives ; for the 
wife is ſubject to penance and excommunication. And 


though in many caſes the huſband and wife are conſidered 


as one perſon, and one is frequently joined for conformity; 
. yet in this and other caſes where they are proceeded againft _ 


criminalter, they are real parties, and as much diſtinct as 
two other perſons. And Probyn juſt, ſaid, that if the 


wife 
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Berry and 


Milliam Trim, the pauper, was hired at Fyfield Magdalen 
from Midſummer to Lady-day at forty Shillings wayes, 
which time he ſerved with his maſter. And on Lady-day 

de received his wages, and on the ſame day, by his 

| maſter's conſent, went to his father's houſe, and after an 
hour's abſence, by his father's advice, he returned to his 
maſter, and was hired by him for a year at 3 I. 10s. 
wages, and continued with him for half a year only, 


The inhabitants of 


wife is condemned below, he believed that ſhe muſt pay 


the whole coſts from the beginning of the cauſe. 
The court were alſo clearly of opinion, that coſts muſt 


be allowed from the time of the original motion for the 
prohibition : And ſo Lee C. J. ſaid, it was determined 
in Berry and Croſs, Eaſter 1 Geo. 2. Morion therefore 
granted. Ee Tc mf 


3 


— 


96 
— 


Meſtouer. 


N order was made by two 0 
of William Trim and his wi 


under this laſt contract. 


It was moved by Mr. Gundry, that both orders might 
be quaſhed ; (1) Becauſe not only an hiring for a year is 
neceſſary to gain a ſettlement, by 3, 4W. & M. c. 11. 
but alſo a continuance in the ſame ſervice for a year, by 


8, 9 V. 3 c. 30. (ſect. 4.) And what makes this caſe 


much the ſtronger is, that the pauper left his maſter and 
went to his father; and though he ſtayed with him for 


Oe an hour only, yet, for that time, he was his own maſter: 


"IE And 


— * 


Meld Magdalen and 


uſtices for the removal _ 
N e and five children from 
NHNieſtower to Fyfield Magdalen, as the place of their laſt legal 
ſettlement; which, upon appeal, was confirmed by the 

ſeſſions: And the caſe, as ſet out in the ſeſſions order. 


. 


2 — — — — 
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And if an hour's abſence is not a diſcontinuance of the 
ſervice, by parity of reaſon an abſence for a week, or a 
month, is not ſuch. The ſtatutes relating to this point 
ought not to be extended by an equitable conſtruction be- 
yond the letter, becauſe the ſervant muſt have a ſettlement 
ſome where or other, and it is alike to him by what pariſh 

he is maintained. And as to the hiring, where one is 
hired for two half years to two different maſters in the 
| fame pariſh, this will not conſtitute a ſettlement. ( 2) Sup- - 
poſing that the father hath gained a ſettlement at Fyfeld 
M. yet it doth not appear that the children are ſettled 
there: For the caſe, as ſet out in the ſeſſions order, re- 
| hates only to the father; whereas the children may have 


gained a ſettlement x ellewhere, * as their ages are 
not mentioned. | 


on the other ae Sher Huſſey d The King a the — 


hab:tants of 


ron of Aynhoe, in lord Raymond's time ; and The in- ok 5 
| habitants of Brightwel and Weſthanning, Hil. 1 Geo. 1. in . ., 


1511. 


doth which caſes, he ſaid, it was determined, that an EW 


hiring and ſervice for a year, upon different contracts, W633 


3 
. the ſame perſon, i is ſufficient to ** a ſettlement. 


 InC 1 When the court fuſt came to the lien 
mentioned at the bar, which was in the time of lord 
Macclegteld, Sir Thomas Powys heſitated ; but however it 

was determined, that if there be an hiring for a year and 

a ſervice for a year, it is ſufficient to gain a ſettlement, 

though it be not on the ſame contract: And the reaſons 

| Which lord Macclesfield went upon were, that this was 
agreeable to the words of the act, and that the ground of 

making an hiring and ſervice for a year neceſlary to gain « 

a ſettlement is, the credit given to the ſervant by ſuch an 

hiring, and the ſervice reſulting to the pariſh by his la- 

bour : Both of which are exactly the ſame, 3 the 

hiring be on one or different contracts. And in the caſe 
of The inhabitants of Foingboe and Solebury, where a ſervant Iaabinns of 


lived with a farmer for half a year, and continued the Saban. 
n of the rl with an aflignee o on the ſame farm, 
it 


1 


vingboe 44 


Mo . 9 
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it was determined, that thereby he gained a — 
As to the abſence of the pauper in the preſent caſe for an 
hour, this is not ſuch a diſcontinuance as is ſufficient to 
prevent His gaining a ſettlement : And it would be a hard 
conſtruction indeed, to make ſo ſhort an abſence amount 
to an abſolute diſſolution. The other objection is not 
material; for by the firſt order, the huſband, wife and 


children are removed to E as the place of their laſt legal 


ſettlement ; and this order, that of the ſeſſions confirms, 
and only Rates the fact on which the doubt arole : Both 


orders muſt be taken together. 


| The reſt of the court were of the * opinion: And | 
Probyn juſt. ſaid, that the ſtatutes mentioned are in re- 
firaine of the liberty of the ſubject, a reſidence of forty 
days being before ſufficient to gain a ſettlement, and 
therefore they muſt be conſtrued in a liberal manner. 
And (by Chapple juſt.) upon the laſt day of the firſt con- 
tract, and the firſt day of the ſecond contract, the pauper 


mumuſt be conſidered as being 1 in his maſter's Grades through- n 


5 out the whole * Both orders were therefore confirmed. | 


IT 


The . againſt : Bell and his wife. 5 
FoH N Bell and bis wit being brought up by habeas 
corpus, (by the return whereof it appeared that they | 


were committed for felony, in ſtealing goods belonging to 


be guardians of the poor of Canterbury) it was moved by 


Mr. Ketelby, that they may be bailed, upon affidavits by 
the parties themſelves, that this was a groundleſs and 
malicious proſecution : And it was alſo ſworm® by others, 
that two ſeſſions had paſſed at Canterbury ſince the defen- 
dant's commitment without any trial, though the parties 
themſelves had endeavoured to bring it on; the intereſt of 
the goods, charged to be ſtolen, being veſted in the ſaid _ 
_ guardians, — are the magiſtrates of the city, and conſe- 


quently incapable of trying the cauſe. And Mr. mw | 


r A JO2#//Cat 


"MichaeImas Fw 11 Geo. I 2. 5 


(of counſel alſo with the defendants) cited 2 Jones 222. 
5 Mod. 323. and Jackſon 8 — mentioned in 2 Hawk. 
P. C. 113. * 

It was objected by ſerjeant Urlin to the reading of the 
- affidavits by the defendants, that they being charged with 


felony, this would be 858 _ to * themſelves 
thereof. 


hut the court fd chat they might inks uſe of any 

means for receiving light ! in the caſe, in order to guide 

their diſcretion: And to be ſure the court will not place 
an undue credit on the affidavits of the parties themſelves. 


; Whereupon the a—— of the defendants were read. 


"and tha parties were cole to bs bailed, it appearing i 
very doubtful, whether the huſband was gullty 4 we. 


and almoſt plain, that the wife was not. And Lee C. J. 


ſaid, that in the caſe of ſimple felony (as grand larceny) 
i huſband and wife are found f guilty on an indictment 


65. 


againſt them, the wife muſt be acquitted. But the prin=® 


| Sal reaſon of admitting the defendants to bail was, that 
| they might have been tried before, there having been an 
aſſizes ſince their commitment: And C. J. ſaid, he re- 
membered a ſimilar caſe; where on account of a delay 


N the defendant was bailed. 


jp EE 


Ss N 


8 * - aw 


A BSE 


| Hole againſt 2 


[ OTION by Mr. Clayton to diſcharge a rule * *© 
on the common affidavit for changing the venue 
Ad London to Lancaſter, in an action upon a promiſſory 


argued, that the venue is never changed in 


note. And he 


actions on bonds; and there is the ſame reaſon againſt 
changing the venue in the caſe of notes, theſe being con- 
lidered, ſince the late ſtatute, in the nature of ſpecialties : 


And the ſame requilites : are — to be” proved at _ 
tr 
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Elliot and 


trial in both * And for theſe * he ſaid, in the 
Common Pleas the venue is always refuſed to be char ged. 


He alſo cited Salk. 699. Elliot and Mann, Hil. 2 Geo. 2. in his 
court. There, in an action on an inland bill of exchange, 


it was moved to change the venue; but it was never deter- 


mined. And he mentioned other caſes, but none in point. 


The wick court (except Chapple juſt.) were againſt dil. 


5 charging the rule for changing the venue. And they ſaid, 


that whatever the practice of the Common Pleas may be, . 


there is no inſtance where, in this court, the venue was 


| refuſed to be changed in actions on promiſſory notes. 


And Page juſt. ſaid, there is no difference between an ac- 
tion on a note of hand, and one on a parol promiſe; both 


being actions on the caſe, and the note is only evidence of 


the debt: And the ſtatute doth not alter the nature of the 
action. But Chapple juſt. inclined to the contrary. For 


(he ſaid) in actions on a deed, or ſpecialty, the venue is 
never changed; and the books relating to mercantile af 
fairs call promiſſory notes by the name of ſpecialties. And 


as theſe notes now frequently paſs through many indorſe- | 


ments, a great deal of proof may lie on the plaintiff. And 


he cited the . caſes, all of which were in the | 


Common Pleas. Vi igars and Vigars, Trin. 9 Geo. 2. Motion 
to change the venue in an action on a promiſſory note; 
but denied. Ward and Cocklow, in the ſame term. In the 


| caſe of a note, the like motion was s made, and denied. 


Lutwych and — and W il. 


3 upon a policy of inſurance, from Cumberland to Briſtol, or | 
the adjacent county. And the court ſaid, that in actions 
on promiſſory notes, it was not the practice to change the 


- Mute in that caſe to ch; the venue in an action 


8 . but that it might be different in the caſes of poli- 


However, the motion being to change the venue 


* an adjacent unf, it was denied. 


in the principal caſe a rule was granted to ſhew 


cauſe, Ve. 
I _ 


——_— K ** 


— 


— — 
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The _ againſt the inhabitants of 
Kay lor Wray]. 7 


N order of removal made by two juſtices was now 
them was of the 'quorwm ; the words of the order being 


6 becauſe it did _- appear 


5 meaning of theſe words. 


* 7 


3 or remanded, for that purpoſe. But as the point 


1 > amend * it was 7 


2 
4 * 2 


| French qui tam againſt i Wilpre. 


miſrecital 


In anſwer to the laſt object 
terial | it was argued by the 
and others, that if the venire facias had been album, the 


diftringas 


that one of 


[both juſtices named in the ſecond aſlignment |. And the 
court Lad, they could not take 3 notice what 1 is the ; 


on, ſwhich is the moſt ma- 
ſerjeants Belſfield and Burnet, 


to be amended was matter of hl, and there was nothing ” 


A N a&on qui tam Was brought againſt the a . 

II for exceſſive gaming, upon the ſtatute of 9 4. c. 14. 

and a verdict and judgment having been obtained againſt 

bim, it was now moved by ſerjeant Parker, in arreſt = 

= judgment, (1) That the uenire ale is awarded in Hilary 

= term, and returnable Trinity term after ; ſo that nothing ap 
pears to have been done in Eaſter term: And conſequently 

| here is a diſcontinuance. (2) In the declaration the m_ : 

are, [by which the action accrued to the King, the TY 
of the 4 and the informer] which is falſe, nd > 

= of, the act; for thereby the action is given to 

the informer only. (3) The " is album breve with- 

aut any return to it. ene 


| Hereupon it was prayed by "FER Hulſo, 60 3 i 
in ſupport of the order) that the order might be amended 5 


of Er” 
re 


1 _ _ 
* 4 yy — al = * 
3 1 7 - _ * 
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diftringar would be ill; but as that, which is the princip pal 
procels, is right, and well returned, the other is amend- 


able by 8 H. 6. c. 15. as this is only the default of the 
ſheriff. 1 Roll. 204. pl. 2, 3. 5 Co. 41. b. Telv. +10. 


Co. Fac. 443, 528. 2 Roll. Rep. 210. Hob. 130. 


is alſo helped by 5 Geo. 1. c. 13. which extends to * 


lar actions, theſe being not mentioned in the exception: 


And this at (it was ſaid) lord King ufed to call an om- 
nipotent one. Beſides, as a diſtringas is only a meſne 
| proceſs to compel the jury to come in, and in this caſe 


they did actually appear, though the diſtringas be album 
"59" breve, this is not material. So in Widdringthn and Charle- 
s 86. hn, which was an appeal by a wife of the death of = 5 

: huſband, the omiſſion, in the exigent, of the words © 


* morte viri ſui, Tc. was held to be cured * the 2 


pearance of the defendant. 


It was argued by ſolicitor — * at 1 f 


Parker, by way of reply, that improper returns only are 


OL amendable by the ſtatute of H. 6. but in this caſe there is : 
1 nothing for that act to operate upon, there being no re- 
©. em: that here a return muſt be added, and not if 


amended. Telv. 110. And as to the act of Geo. 1. this 
extends only to bills and writs, but not to returns. The 
other argument, that this defect is cured by the appear- 


ance of the jury, proves too much; for if ſo, it would 
be the ſame in the caſe of a venire faciasr: And yet an 
act of parliament was thought neceſſary to cure defaults 
there. x the whole court, Lee C. I. abſente, were clearly 

of opinion, that none of the objections are material; for 3 


as to the firſt, there are proper continuances entered u 


the * roll; and the want of them on the ni prius roll = 
is not material. (2) The words objected to in the decla- 


| ration are mere ſurpluſage: For if it had been ſaid only, = 
Per quod actio accreuit, it would have been ſufficient. 


And (by Page juft.) if it had been added [to Jobs a Styles | 


this would not have vitiated the declaration, e the 


laſt words would be intirely inſignificant. But as to the 
laſt objection, the court Aelirered no opinion, becauſe it 


appeared 
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appeared that the panel was annexed to the diſtringas; 
and this, they ſaid, was a good return. But (by Page juſt.) 

a bad return is none at all; and by the ſtatute a bad 1 f. * 


. K ig. 


one is amendable. And he cited a caſe of The biſbop of ber of 

' Worceſter and Sir John Barnard, in the time of lord Holt, — 
Where the venire was right, but the diſtringas omitted the ; 
name of one of the defendants 3 3 and, upon his motion, 


8 it was held well enough... 


7 5 Aber the court had delivered thalt opinions, Ut + fotrie, 

bs Mr. ſolicitor general ſtarted another objection, viz. that 

this venire facias is de corpore comitatus, and the ftatute of 

4, 5 4. c.16. excepts actions on penal ſtatutes ; ; and by 
the common law, the jury muſt come de vicineto. Wbere- Poſt. 

| upon the caſe was ordered to ſtand over. 


ns this: 


The executor of one « Sow Cart 3 the ml 

"ha licence to erect a monument to the memory of the 

aid Cart, in a particular place in Dunſtable church: And 
there was alſo another petition by the executrix of Barbara 

| Marſh, for a licence to ſet up a monument to Marſbs 

memory in the ſame place in the {aid church. But the 

crecutrix of Marſh finding the ordinary inclinable, on be- 

ing attended by the parties, to determine the matter in 

favour of the other executor, ſhe appealed to the arches 

before any licence was granted, and was now proceeding 


on the ſaid * 


It was now argued by Dr. Paul, his Majeſty's ah | 
general, and * others, again the — - and by 


— 8 


— —— 
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ſerjeant Wright and Mr. Deniſon in favour thereof. And 

by theſe laſt it was urged, amongſt other things, that the 

granting of faculties in this caſe is a matter of a diſcre- 
tionary, and not of a contentious juriſdiction ; for a li- 

| cence confers no intereſt, but the foundation of the power 

of granting it is only to prevent the erecting of any thing 


indecent or ſuperſtitious : And therefore the ordinary has 


the ſole power, all one as in the certifying of marriage or 
baſtardy, and cannot be controuled by the archbiſhop in 
the exerciſe thereof. 4 Inſt. 337. Hob. 69. 12 Co. 105, 
And though the preſent queſtion is a diſpute between two 
cc ccleſiaſtical judges, yet this court may interpoſe by way 
of prohibition. Hob. 17. Cro. Fac. 366. 2 Roll. 313. 
And, on this fide, many other cafes were cited. 


bur (by the whole court) an appeal lies in this caſe | 
from the ordinary to the arches. And therefore they re- 


dae a prohibition. Ex relatione aleriu. 


— 


Turner againſt Warren. 


Wii an afticn of ht br 200 w9es the rk of 


1946. 14. the defendant was arreſted on an affidavit, 


that he was indebted to the plaintifl in 151]. 4s. for 
money won of him at play, without mentioning how 


much was won at each time. And in Trinity term laſt it 
was moved by ſolicitor general Strange, that the bail- bond 


faid, that in actions upon penal ſtatutes ſpecial bail is never 
required; and this, he inſiſted, was the preſent caſe, the 
money for which the action is brought not being due as 


© on a contract, but given by the ſtatute to the loſer ; and 


if he doth not ſue, to any other perſon : And therefore it 
is to be conſidered as a penalty. — 


On the other ſide it was them argued by Mr. Marſh, 
that although it muſt be admitted, where a penalty is 
ee De given 


may be delivered up, and common bail accepted: And he 


l — — — 
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given to common informers ſpecial bail is not required, 


yet otherwiſe it is where it is given to the party aggrieved. 
And in this caſe the money ſued for is not properly a 


penalty, but is to be conſidered as received by the defen- 
by it by un- 


dant for the uſe of the plaintiff, as he came 


i. 


lawful means: And it is like the cafes, where money is 
paid by compulſion, or without conſideration. If the ac- 


tion had been brought by an informer, the money ſued 
for muſt indeed be regarded as a penalty, becauſe he never 
had a property in it; but it makes a great difference, that 


| here the loſer is the plaintiff : And the {ame ſtatute may 5 


in one part be remedial, and in another penal. 


And on the ſame ſide an affidavit was produced, that 


43591 were won at one time, and ſeveral other ſums at 
| other times, amounting to more than 10 J. at each fitting 


all which together make up the {aid 151 J. 4s. and that 
the money was loſt within three months before the bring 
ing of the action. And though Mr. ſolicitor objected to 
the reading of this affidavit, as being contrary to practice, 

| yet the court permitted it to be read, as it was explana- 


r 


| When this caſe was firſt argued, the court (Lee C. J. 
abſente) ſeemed divided in opinion. Page juſt. was of opi- 


nion, that the plaintiff was intitled to bail; for that tbe 


act makes the money won a debt; and it has in effect 


enacted, that the winner owes ſo much to the loſer. But 


Probyn and Chapple juſt. ſeemed inclined to the contrary, 
| becauſe here the property of the money was abſolutely de- 
veſted ; and therefore this caſe materially differs from thoſe 


where money is paid without conſideration : And conſe- 


quently there is no difference, as to the preſent point, be- 
tween common informers and the perſons aggrieved. And 
Chapple juſt. ſaid, that it was determined in the Common 


Pleas, by the lord chief juſtice Eyre, that if more than 
10 J. is won, and no ſecurity given, the winner may, 
notwithſtanding the ſtatute, by an action recover the mo- 


and 


I 


ney : And Chapple juſt. ſaid, he was of the ſame opinion; 
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and that in ſuch caſe the loſer cannot recover the money 


back again, the act extending only to ſuch caſes where 
the money is paid. 


However, the matter in queſtion being a new point, 
the caſe was then adjourned: And this term it was again 
ſtirred and argued. And (as it was reported to me) it 

was now determined by Les C. J. and the whole court, 
that as the loſer is intitled by the ſtatute to an action for 
the money loft, as for money received to his ule, and the 
money is therein conſidered as a debt, the act is not penal, 
but more properly remedial ; and therefore the plaintiff : 
zs intitled to bail. And the ole before granted to ſhew 
_ for giving * the d bond, was now — 2 


1 OT > p 


— ** 


| 1 be - King againt the fi 0 Aid. 
N dleſex. OG 


\ fi OTION [ by Sir hams PE to a an order 
IVI of two juſtices, appointing ſcavengers for St. Giles's 
5 variſh | in London, becauſe the perſons elected are ſer out in 
„ as order to be tradeſmen, without ſhewing that they * 5 
able perſons; as is required by 2 W. & M. ſeſſ.. 2. c. 8. „ | 
( ect. 9.) And he faid, that many orders on 43 Elix c. 2. 
have been quaſhed for not ſetting out the overſeers to bo 2. 
ſubſtantial houſholders, as that act requires. And it being 
„„ admitted by ſerjeant Parker on the 3 ſide, that the 
above exception was fatal, the order was an Ex 
Telatione alterius. 


— 


"The 8 of. Henningham = 
Fiincbingſield. 


N aka JP STEP was made boy's two 3 low 
. which there was an appeal. t to the ſeſſions; E > 
* 


8. C. poſt. 
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| firſt made an order reſpiting the matter: And at the ſe- 


cond ſeſſions they made an order of reference to the opi- 
nion of the judge of aſſize, without any adjournment. 
An opinion being given thereon by the judge of aſſize, 
the ſublequent ſeſſions reſume the matter, and ſet aſide 
the order of two juſtices, agreeable to the judge's opinion. 
And after this, an order is made by two other juſtices for 


removal of the paupers from the Place to which they were E 


E ſent by the origunal order. 5 


And it was moved by Mr. Baldwin Lf Eaſter term, that 
dhe firſt order of the two juſtices may be confirmed, and 


all the others quaſhed; and he objected to the orders 7 
the ſeſſions, (1) That in the ſecond there is no adjourn- = 


ment. but only a reference to the judge of aſſize; ſo that 
here is a diſcontinuance. (2) This order is made ex parte, 


it not appearing that there was any ſummons to the other 2 
fide to appear. (3) In the laſt order, there is no adjudi- Es 
cation, that the place to which the paupers are removed is 


i the place of their ſettlement. And it was objected to the 
laſt order of the two juſtices, that after as appeal they 


had no power in the caſe, their juriſdiction being thereby 


wholly determined. The only way was to ſerve the 
„ churchwardens with a copy of che preceding order. . 


On the other fide it was this term argued by fine 8 


Price, (1) That the reference to the determination of the 
judge of aſſize amounts to an adjournment. (2) It _ 


pears that before the reference the parties were heard on 


4 


or confirming orders of removal is an adjudication as to 


both ſides; and after the judge's deciſive opinion, nothin 
further could be ſaid on either fide. (3) The ſetting aſi 


the place of ſettlement. As to the laſt order of the two 


Juſtices, he admitted the objection made to it to be fatal. 


But then he inſiſted, (and this he principally relied on) 


| that the return to the certiorari is inſufficient, for that the 


orders, at leaft four of them, are to remove A. B. and 
FE. his wife and two daughters, and the children of A. B. 
and E. his ſaid wife; and the certiorari is, to remove 


A os, rao: 


r 


2 
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145, 452» 


| fon the orders are not removed; and therefore they deli- 
vered no opinion upon the objections to the orders. 


When this caſe was firſt ſtirred, it was ſaid by Probyy = 
juſt. that he ſhould be willing to go as far as poflible in 
making a reference to a judge of aſſize amount to an 

adjournment: And that after ſuch judge has given his 
opinion, and this has been conformed to, it is a great 
diſreſpect to the judge to move to quaſh the orders made 

thereupon, becaule there is no formal 
e ſeſſions to ſeſſions. | Ex relatione alterius. „ 


uo againſt Shipp. 
: Eden of = jelmer in che Common Pay, in a 


for error by Mr. Taylor, that the writ of inquiry is teſted 
Philip lord Hardwicke, whereas he was then chief juſtice of 
this court, and Sir John Willes, chief juſtice of the Common 
Pleas: And it appears by the record, that Sir John Willes 
woas chief juſtice of this laſt court. As the teſte therefore 
© is falſe, the ſheriff had no proper commiſſion to proceed = 


On the other {ide it was argued by ſolicitor general 
Strange, that the court is not obliged to take judicial no- 
rice, that lord Hardwicke was not chief juſtice of the Com- 
mon Pleas: For though he was then chief juſtice of this 
court, he might be ſo of the other too; and there has 
been a time when the ſame perſon was chief juſtice of 


is higher. Beſides, this is matter of irregularity only, and 


all orders for the removal of 4. B. and E. his wife and 
<« the children of 4. B.“ And he cited Hob. 3 27. Salk. 


And it was held by the whole court, that for this rea- 


adjournment from 


— — 


. Ly 


action upon a promiſſory note. And it was aſſigned 


both courts at the ſame time, or at leaſt juſticiary, which 


therefore 


wy 


ſigned for cauſe of demurrer: Though 


od 7 
off - — - "IT * © . 


 _ Michaelmas Term, II Geo. II. 1737. __ 
therefore proper to be taken advantage of, not by writ of 
error, but by way of motion. And Mr. ſolicitor cited 
the caſe of The King and Mam (wherein he ſaid he was 
_ counſel) reported in Fita gibbons; a book of ſmall autho+ 

rity. ⁸•) 


And the whole court (Lee C. J. abſente) were of opinion: 
that this is not a good cauſe of error; (1) Becauſe this 
court is not obliged to take notice of any other of the 
judges of Meſtminſter- ball, beſides thoſe of its own; and 
though it does 1 * by the proceedings, that Sir 7ubn 
Willes was chief juſtice 
mencement thereof, yet another might be ſuch afterwards: - 
And as it does not appear on record, that lord Hardwicke 
| was not chief juſtice of that court at the time of ſuing 
out the writ of inquiry, it is not to be intended. (2) This 


of the Common Pleas at the com- 


is matter purely of irregularity. And Chapple juſt. ſaid, . 
that a wrong teſte will not make a writ void, but irregus 
nsr only: And he cited 1 Roll. 757. pl. J. TLelu. 3 3. The 


julgmene was therefore affirmed. Ex rie des. 


OP EET EIN 2 - 2 


a +» 2 ” > 0 
9 — On 1 


, an _.. 2:6 


—_ 


| Godfrey againſt Duberry. 


demurred to the declara 


| of demurrer, that he, the defendant, is named in the writ = 
FJoſepb; and in the declaration Foſoph, with an [o] inftead 


Ken ſe]. And it was now urged by Mr. Benny for the | 


defendant, that this variance is fatal, eſpecially as it is aſs 3 


gh perhaps it might be 
dtherwiſe if it had been after a verdict. And he cited 5 Co. 
37. 1 Roll. Rep. 432. 1 Show. 193. 3 Mod. 136. 


On the other ſide it was ſaid, that this ® only a ſlip 
of the pen; and it is a variance only in imagination; 
and the defendant's counſel have not read rightly. 


Michaelmas Term, 1 11 Geo. II. 1737. _ 8 


To which i it Was replied, that the olaintif” s joining in 
demurrer is a confeſſion that the defendant has read 


rightly. And here the plaintiff ſhould have replied, that 
he is known by both names. 


But the whole court (Lee 01 abſente) were of opi- 
nion, that this is not a material variance. And Page juſt. 
| ſaid, that no variance between a writ and count can be 
taken advantage of, without praying oyer of the writ. Be- 
tides, the preſent variance (as Probyn juſt. ſaid) is cured by 
the defendant's ſaying, © the aforeſaid Foſeph D.“ For if 
there had been no chriſtian name, theſe words would 


. 8 have made it ſufficient. And per Chapple juſt. this matter 


— ts pleadable in abatement, and not proper to be taken ad- 


vantage of by demurrer. 3 for the 3 ET 
5 relation al. : 7 


Hure, againſt Tepe. 
crIoN on the caſe. upon ſeveral an The 
\ defendant pleads in abatement, that the plaintiff i "7 


an alien born in Germany out of the hy 8 — Oe. 
and ro this the plaintiff \ demurs. wy 


And it was s argued by ſerje ant r fie the panik. 595 
5 that this plea is plainly ill; for an alien-friend may bring _ 
2 perſonal action, though an alien-enemy cannot. Anda 
plea in abatement muſt be good to every intent; and there- 


18 fore the defendant ſhould have ſhewn, that the plaintiff 0 


| inimicus curie, and that the defendant is not compellable 
to anſwer : And fo are all the po And he cited 
Der 2. l. 1. Co. Lit. 129. b. FN 


On the other ſide it was lad. that this pla is in a the : 
very words of Lit. ſebt. 198. 


But for the reaſons ment hed at the bs las 
was given for the plaintiff. Ex relatione alteris. 


„e 


——— Term, 


11 Geo. I 1737. 


| Sir William Lee, Chief Juſtice. 


Sir Francis Page, ) 
Sir Edmund Probyn, Juſtices. 
Sir en — . 


— 


Hammond ag ain Calf. 


© TION for mods ſold and delivered; md the 
plaintiff in his declaration laid a quantum meruit, 


and an indebitatus aſſumpfit. Defendant pleaded 


_— 1 ; and the plaintiff demurred as to part, and as to ” 
other part, a noli proſequi was entred. Upon the de- 
murrer, judgment was given for the plaintiff; and there- 


upon a writ of inquiry was awarded in this manner, vi. 


gecauſe our court doth not know what damages the 
plaintiff © hath 2 the occaſion aforeſaid, there- 


= * fore, Ge. | 


“VW 
which leſs damages by a ſhilling were given than what 


| defendant confeſſes by his plea) it was moved by ferjeant 


Draper, that this writ of inquiry may be amended by the 


judgment roll, viz. by ſtriking out the words © by the 


* occaſion aforeſaid, and ſubſtituting inſtead of them, 


2 - by reaſon of not performing the — above 2 
- mentioned. 
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| Baker and 
Cambell, 


7 


Hilary Term, 11 Geo. II. 173). 
And it was now urged by Mr. Lacey againſt the mo- 
tion, that the ſtatute of 8 H. 6. c. 12. upon which it is 
founded, extends only to ſmall amendments, as of a letter 


or word, and to the mere miſtakes of clerks z whereas the 
amendment now prayed is, of an intire ſentence :. And it 
s alſo of ſuch a nature, that the finding of the jury will 
be altered thereby; for as the words now are, the da- 
mages are found upon the whole declaration, but the al- 


teration prayed will make them relative to part of it only. 


And he cited 8 Co. 162. b. Gould. 151. | 


Ię̃0 this it was replied by ſerjeant Draper, that this is 
- plainly the miſtake of the clerk ; and the amendment will 


not in the leaſt affect the finding of the jury, they having 
ſound leſs damages than the defendant's confeſſion. yo. 
Hughes and . 
- - Alvages.. 


which was an action on the caſe upon ſeveral promiſes 3 


he cited and relied upon the caſe of Hughes and Alvarez; 


and it was awarded that the plaintiff do recover his da- 
mages, and the jury were directed to enquire what da- 
mages he had ſuſtained © by reaſon of the premiſſes. 


After execution of the writ of inquiry, it was moved to 


_ amend it, by inſerting the words, by reaſon of his not 
performing the promiſe firſt herein before mentioned,” 
inſtead of the other words, © by reaſon of the premiſſes;” 


and in ſupport of the amendment were cited Cro. Car. 147, f 
2 Bulſ. 35. 1 Roll. 201. pl. 1. Cro. Fac. 372. and Baker 
and Cambell, Eaſt. Term 11 4 On the other fide it was 


argued, that the writ was right on the face of it, and 


therefore not amendable ; and 6 Mod. 263, 310. 8 C. 


1 Salk. 52. and 1 Salk. 49. were cited. And after conſi- 


deration to the ſubſequent term, the amendment was or- 


dered to be made by the record, upon the authority of the 
ſaid caſe of Baker and Cambell, and of Cro. Fac. 37 2. and 
the court denied the laſt to be a ſtrained caſe, though it is 
termed ſo in Salk. 52. Serjeant Draper allo produced the 
rules made in Hughes and Alvarez, which verified his ſtate 
thereof. And he further urged, that the amendment now 


prayed being upon a ftatute, it ought to be granted with- 


4 dut 


Ii Term, 11 "Geo. 1 Il. . 


r by the 20; and 8 
and Alvarex, no coſts were given : And he cited Butler and 


| — ons 


Lee C. J. The caſe cited of Baker and Cambell, which 


| was Mich. 11 4. was an aſſumpſit, in which the plaintiff 


| are both in point. 


declared upon two promiles. pleaded non a- 
ſunyfs to one of the promiſes, and — to the other. 
A noli proſequi was entred upon the iſſue, and the plaintiff 
had judgment upon the demurrer, and a writ i inquiry : 

was awarded, commanding the ſheriff to inq the 
damages, Oc. © occafione premiſſ.” 
1 judgment, and a writ of error 
; And it was thereu 


brought in the Ex- 


5 fexcing the words © occafione primi promiſſion. Viaftead of 
— premiſſ.” and granted on payment of coſts. 
: And Powell juſt. ſaid, that a writ of inquiry is a judicial 


Baker and 


pr aches, wor tha was | 


I pon moved by Mr. Raymond, 1 
to amend the writ and the judgment thereup pon, by in- 


writ; and the matter prayed to be amended was a miſtake . | 


of the clerk. This 4 5 3 that of Hughes and Alvarez, 


ſent caſe is conformable to the confeſſion of the party, 


The alteration . for in the pre- 5 


againſt which the jury cannot find. As to colts, this is | 


certainly an amendment by ſtatute, but I do not know 


whether it be a rule iel adhered to, that the court = 5 
| not give coſts, becauſe theſe are not given by the act. i; 
Hughes and Alvarez, colts might not be inſiſted upon; _ 


Tz in Baker and Cambel, the —— was s granted on pay- : 


| ment of colts. 


The court l time to lit this point; — 
upon ſerjeant Draper gave it up: And the rule for the 


amendment (per tram — was made * 
1 of coſts. 


Tedloe 


732TH 


Hilary Term II Geo. II. 173). | 


Tedloe againſt Dickenſon and others. 


ASE for money had and received to the plaintiff's 
uſe: And upon the trial (which was 1 lord 

Hardwicke then C. J. of this court) the plaintiff obtained 
a a verdict, ſubject to the opinion of the court; and a caſe 


was direcded to be made by conſent, which was thus: 


The plinciff ** hende to keep an in hackney coin; . 


and having and uling an hackney cok licenſed for fland- 
ing and plying in the ſtreets, and having other coaches and 


by horſes not uſed for ſtanding and plying 1 in the ſtreets, but 


for accommodating perſons on particular contracts, he let 
to hire one of the laſt mentioned coaches to A. B. for car- . 
rying him from place to place within the bills of mortality 
for one day without a figure: And for this he was con- 
victed by the commiſſioners for licenſing hackney coaches, 


- and the money, for which this action is brought, . was le- 
= vied by the defendants under the conviction. Te Fo 


e sir Thomas Abney 
of Opinion, (1 ” 
view and aim of the ſaid act, which is principally to be 
regarded, (as appears by Salk. 612.) and it is alſo within 

the words thereof; for an hackney coach within this fta= } 

 rute is one. let for hire within the bills of mortality; and 

here the coach was let for a time, for which a particular 
kate is fixed by the act. (2) That the ſtatute of 1 Geo. 1. 


1506. 


The fins ale queſtion hereupon was, whether the conch | 


5 let to 4. B. as aforeſaid be ſuch an one as s falls vithin the 
"" of 9 Ann. 23. 15 


And FRE argument by Mr. Bootle for the plaintif, and 
for the defendants, the court were clearly 
) That this caſe falls within the general 


c. 57- extends only to coaches attending upon funerals : 


2 LordRaym. And ſo Le⸗ C. J. ſaid it was determined in The King and 


Betts, Trin. 1 3 Geo. 1. 
 tect the preſent caſe. 
— The 


and therefore this act does not af- 


e 


within the {aid borough, 
' houſe within the faid borough without being thereunto | 


Po ew. of Taunton. 


4 the next general licenſing, Wc.” "7 
further ſer out, that the 40 licence having be _ 
thereupon the ſame licence 3 ang. not to OK, e been | 

granted at a general quarter-ſe 

| method 1 n this borough at any time hetetofore 1 u 


5 adjudged that T. B. be convidted,. T. 


I1 was s Erft moved by Mr. Sanſom i in  Hilay + term ut to 
quaſh this conviction: And the caſe was ſtirred again by 
I 2 Hello lit Mh 5930, but ad * for 


upon 


* nothing of this kind - in or can be c 


U 8 


541 3 


r 


=: ä 


" The verdiQ was therefore now ſet. aſide; and the cou 


2 * the pang counſel. c cr 49 
F fy R 7 * 51 2 11 — 1. FYY . Þ 14 


LF. 344 — 271 1 


The King againſt 15 „. 


— 


_ Onde for keeping, a ar n_alchouſe' Wichout licen 
And the co viction et out, chat 28 
Taunton, Tc, one N 4.4 informed, Ve two oft the juſtices 
that defendant did keep an 


: 


| licenſed; whereupon the dil dang being ſummoned, C. 
he Was the if be could he confi any 71 why be ſhould 01 1 
de convicted, and 2 con cfſed that be kept an alct oule, 


5 and had no other licence * the following, vis © The = 
05 e two of bis ME ſty's juſtices „ 


« of the 


for the county of Somerſet, Ge. do licenft 
* Thomas Bryan to keep an alehouſe one year and un 


ONS,” Nor e to 


n | 


other evidence than wha 


not granted at a general quarter · ſeſſions, nor according to 


any method in the ſaid bo at any time beſore f 


refuſed to bear the caſe further argued, gh = 


| TY 1 {th * i = 
4 . 


„ 3 
Ie 


the conviftion ; 


. it is ; 


i iow ws aha Ae mt 
viction, (1) That it appears | the Juſtices have proceeded | 
is {et out in the convic- 
tion; for it is ſaid in the conviction, that the licence was 


— 2 — 


3 recuſants i 


— Term, rr Gee II N 


| from the Iicence, which is the only evideticer! ſer our, And 
in conviftions, which are in the nature of judg tients, the 
whole evidence muſt be ſhewn, char this court may judge 
of the ſufficiency thereof ; but otherwiſe it is in orders, 
which are authoritative : And fo i it was laid down i in * 
caſe of The King and -Floyd, Mich. 8 Geo. 2. (2) Sup- 
poſing that the Fiſtites have gone only on the licence, this 
does not warrant what is ſet out in the convictio ON, 48. 
before mentioned. (3) The licence {et out is a on 
or at leaft ſufficient to exempt the defendant” front-the 
penalty of the a&: For (1) It being mentioted ET 
until the next general licenfiog,” theſe w ords ew, chat 
this was granted at a general licenfing ; as is tequirg by 
the 2 Geo. 2. c. 28. fell. 11. (2). In this lice a it is 10t 
| neceſſary to ſhew that it was granted at a general meeting, 
for the act of Geo. 2. gives no new juriſdickion, but is. 
merely directory: : And the granting of theſe Ticetices is 
purely diſcretionary, and a mandamus to com pel ſeo 
licenſe hath been, for this reaſon, refuſed. Im the 1 
dents of licences, none of the Worm necellary” to give 
2 juriſdiction are ſet out; and fo in wry” yr to 4 
the ſtatutes of 
5 2 Fac. 1. c. . ſet: J. it is ſuf Gent! to 4 6 "with = 
< affent of he bilhop,” or © lieutenant,” without adding 
in writing and under hand and ſeal, though this be 
* by theſe acts; but it ſhall be Bras. Dalton: 
Jiuflice, ch. 177. 6) Suppoſing this licence not granted 
according to the act, yet it is not void as to the defendant, 
to as to ſubject him to the penalty for acting under it. 
| The word [void] in ſtatutes, is oſten conſtrued to mean 
voidable only, eſpecially when relating to judicial acts. 
. 2 Salk. 674. bl. 1, 2. And fo in an action upon an uſuri- 
ous bond, the defendant cannot plead non eſt factum, tho 
the ſtant ſaith, that ſuch bonds, G0 c. ſhall be void. 


— Mich. 8 Geo. 2. Modem 0 quaſh an der of els male wade 
. & M. c.21. fe. 6.) whereby the defendant is adjudged guilty ** upop 
the charge againſt him, and that he be diſcharged from his o olbce of kla. of 
the objeRtion that the evidence is not ſet out: But adjudged after confiders- 
10 n rn | but that it would | 

be ocherwiſe if it was a conviQtion. 
| And, 


”" 


1 


7 ich Len Ene to . caſe; where an 
court hath the cauſe and of the 


| it iſſues 2 a praper oe 
_— 18 nnn. 0 v7 ; 7 2. . ak 


4] 4, 
Ir was red by fe 
. objections, that it is not IC 
the whole evidence; 7er K hers bo enough 
this count fer that it is —— 3 3 
is ſufficient. This is the preſeno caſe; for the fact whick 
the defendant was charged with is, his keeping an ale- 
| houſe without licence: He confeſſes the keeping an ale- 
houſe, and produces a licence, which himfelf ought to 
have ſhewn to be a regular one. This wWas his own de- 
Toys and it was not neceſſary to ſay in the conviction ne- 
| guively, neither is it ſo expreſſed, that it appeared hen 
cence was not granted at a general meeting; and 
rhgrefore the words of the conviction are very proper, that 
© it appearing not to have been granted, Cc. —_—. 
convey a meaning very different from th the other expreſhon. 
; As to what is added in the conviction, wiz. ©. That it was 
not granted according to the uſage,” Tc. this is quite 
7 n becauſe there is no other method of grating 
| licences than that preſcribed by the ſtatute. Thirdly, It 
was anſwered, that by the expreſs words of the he] N 
the licence is abſolutely © null and void. There is no 
| = nor any other way of vacating this licence than 
by declaring it to be void; and therefore the word can- 
not be conſtrued as voidable” only; 28 in the ales : 
en where the 1 1 bt | WII e 


py To this laſt point it it was ref olied, | ths ths cs wack 

| have ſuperſeded the licence if it be not a good one; but 
they ought not to puniſh the defendark * Ae ps 

as he was no judge of its validity. | 


Lee C.] In conviftions ve e ought vg w 
be ſet out; and ſo it has been determined in many caſes, 
ia even 5 


a He 1 the el do 


Www Wu WV Ow” We" 


4 


Aan Tom, I w737. 


e * an alehouſe is 


even, where the words. were © fully and duly appeared 
a6 in the caſe of The King and Theed. * oy yen | 
© had been laid, | + — it appeared, 
a ” it would not have been — 
ah muſt be taken that the licence was the ate 6 
denes which the juſtices went upon, for to this the word 
“ appeari ring is referred, as is lain by the word © there» 
upon int the beginning of the ſentence. Now I am 
| of opinion, that this — 4 is not ſufficient to ſhew that 
the defendant acted without a licence g 
meeting: For in licences it is not netell 
the juſtices live within the diviſion, or any othis of the 
circumſtances required by the act; and ſo are the pyece- 
dents of theſe 1 and the caſe mention- 
ed of recuſancy in Dalton s Juſtice, is ſimilar to the 
ſent. In orders it is indeed neceſſary to ſhew: a juriſdie - 
tion, becauſe theſe are judicial acts; but a licence for 
purely diſcretionary, and no appeal 
is given in this caſe ; but if the licence be granted by 


L juſtices out of thendiviſion, or otherwiſe in an improper 


manner, the alehouſe may be ſuppreſſed. I do not ſay, 
that all the evidence ought to be ſhewn, but certainly ſo 

much ought to be ſet out as is ſufficient to warrant the 
conviction. I was of the ſame opinion before, that this 
z a fatal objection, and upon ene am confirmed 
in it. As to the point, whether a perſon acting under a, 
bad licence incurs the penalty, where the licence plainl7 
appears to have been granted contrary to the act, it may 
ps be too much to ſay, that it ought not to be con- 


perha 


ſidered as abſolutely void as to the party, as this is a par- 
ticular kind of juriſdiction, and the words of the act are 
null and void”: But this i is not the preſent queſtion, 


2 By Page juſt. 1 a Hs; is granted improperly, as by 
| juſtices living out of the diviſion, it is not void as to the 
. ral ine under i it, who probably wa not know the 


Fw r and Theet, Mich. 4 Ges. 2. ce idee jufices upon 
11 G. 1. 2 quaſhed, becauſe*the evidence was not ſet out 1 
t W to be confdered u an order only, this would be no good objeRtion 


the exciſe act of 
court held, that if 
exact 


* 


Hilary T 11 Geo. II. 17 


2 bounds of the Brien. And Probyn juft. ſaid, that 


if this point was now in queſtion, it would en con- 
ſideration, whether the juſtices can puniſh 2 man by this 


ſtatute, who acts under a viſible authority. He alſo ob- 


jcRed, that it is mentioned in this conviction that the li- 
cence was not granted according to the ulage of the 
borough ; ; and if ſome of the reaſons ſet out are good, 


and others not, the conviction is ill, becauſe we do not 


know upon which the juſtices 3 And here it is 
5 plain they went * both. | 


By the whole court, the conviftion was qu aſhe a upon 
the firſt — = the 


— — — _ 


55 and aff flants of Shrewsbury. | 


Boche, againſt the mayor, 22 1 5 


"Mendamas was granted i in Eaſter term, 6 Geo. 2. w 5 
x cſtore the plaintiff Kynaſton to the office of one of 
= the aldermen of the town of Shrewsbury, from which le 

had been amoved: And a ſpecial return . been made 
to the writ, and ſeveral ines taken to the return, the 
cauſe was tried at the Lent aſſizes, 7 Geo. 2. by a ſpecial 
Jury, who found a ſpecial verdi& ; and upon this verdi 
= the court were of opinion, that the plaintiff was unduly 
amoved: But no damages having been given by the jury, 
and the court holding, that this omiſſion could not be ſup- 


plied by a writ of inquiry, a writ of error was brought in 


| the houſe of lords; ; and they reverſed the judgment for 
this cauſe, and remitted the record, and directed this court 


to award a wenire facias de novo; which was accordingly 


done. But when the cauſe was brought on for trial, for 


which a ſpecial jury was returned, the defendant took a 


challenge to the array of the panel, viz. That Jahn Powell, 
the ſheriff of che county of Salp, by whom the return 
Was made, was one of the aldermen of Shrewsbury, aud 


* concerned in intereft in the event of the cauſe.” To 


&- e 


Tian Term, 11 Geo. II 177 


F this | the plaintiff inflamer — : mil the defendants f 
in demurrer: And the judge n adjourned the 
matter propter .. N | 


This caſe was argued f term by ſolicitor general 
Strange for the plaintiff, and Mr. Hollings for the 3 
and this term by Mr. Wilbraham for the — and fer 50 
fart Parker for the defendants. 3+, 8 5 


It1 was Al by the plaineiff” 8 bend r Gil | 
challenges may be taken both by the plaintiff and the de- 


fendant; as a challenge propter defactum, or delictum, 1 | 


want of 3 where the jury is returned by a 
wrong perſon; and in the caſe of a peer, where no duch | 
is returned: For in theſe cafes the objection is as reaſon- 
| able in the mouth of the one party as of the other; and 
particularly in the laſt, the objection 1 is ſtronger on the ſide 


of the commoner than of the peer, as ordinary people are 


apt to be overawed and influenced where a peer is party; 
whereas the challenge i is given to the peer propter dignita- 
tem only. But it was urged for the plaintiff, that a chal- 
1 lenge propter affectum can only be made by the party to ; 
whom the ſheriff or juror is not related, it being quite 

irrational that a perſon ſhould challenge either of them, 


beſcauſe he is biaſſed in favour of himſelf: And this is the 


firſt inſtance of ſuch a challenge. In the cafe of aſſigning. 
errors, which ſeems ſimilar to the preſent, the rule is, 
that a party carmot aſſign any thing fr error which i is for 


| his own advantage. E. N. B. 21. F. 1 Roll. tit. Error. 1 Vent. 


316. 1 Rol. 760. 8. C. 2 Saund: 45. And fo in the 
caſe of evidence, where a witneſs is produced who is re- 
lated to one of the parties, or intereſted in the cauſe, he 
may be admitted to give his evidence, if the other party 
will conſent to it; for every perſon may renounce his 
right, or any law ro ſe introducto. It is alſo material 
that the ſheriff hath very little to do in the caſe of ſpecial 
juries, though it muft be admitted that the late act makes 
no difference in challenges. And beſides, if theſe chal- 
lenges are allowed, it will tend greatly to the delay of 


I jultice; 'J 


* 


Juſtice ; ; eſpecially 


that the plaintiff may in Now pray 
coroners. . Li. 157 5. On this fide were cited Cre, Jos 


* 


11 


e . . 
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ations, where per- 
ſons may e be male thts te the inienſs. nk 
uſe of here: And it is to guard againſt this inconvenience 
proceſs to the 


l in the caſe of corpor 


Dyer 319..4. [In which laſt caſe it was 
if the plaintiff could challenge the array for affinity be. 


tween the ſheriff and defendant, when the cauſe is carried 
don by proviſo; which, it was ſaid, would never have 
been made a queſtion if the challenge were good on the 

5 other fide.] The King and Burridge, 2 Ld. * 8 


On the 4 ſide it was argued, that the end of every : 


= trial is, that the truth of the fact which is put in iſſue 
may appear, that ſo juſtice may be done to both parties; 
and therefore it is unreaſonable that any perſon related to 
dätther of them, or concerned in an”, ſhould be upon 
the jury, and fo the venire expreſſy direds; much more 
that he ſhould return it, whether this be diſcloſed by the 

Z plaintiff or the defendant. 


The oath of a tryer accord- 


ingly is in general terms, vx. That he ſhall well and 
truly try whether 4. B. [che juror challenged] ſtands 
| indifferent between the parties to this iſſue.” Salk. 152. 
| Now in this caſe the tryers muſt have found, if the mat- 
ter had been diſputed, that the ſheriff is We in the 
event of the __ — this is now confeſſed by the de- 
murrer. Challenges being for the ſake of juſtice, they 
are orcatly Cn in the law. Co. Lit. 158. 4. 3 Keb. 
740. Therefore in challenges i it is not neceſſary to 
how near the ſheriff or juror is related; but if it be ſhewn 
in general that he is related, it is 3" 3 Wy = = Bam 
pl. 6. 8o if a challenge is once made, the court will not 


iuffer the party to withdraw it. If there be two defen- 


dants, and one of them challenges, and the other will 
not, the juror ſhall not be — for either of them. 


Jenk. 114. Moor 13. And for the ſame reaſon they are 
mutual, as in the cales admitted, for want of hundredors, 
and for want of a knight in the caſe of 2 peer. 1 And. 
272. 2 Show. 423. So where a — is au 


by 


et out | 


88 
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by a wrong perſon, though it is ſtruck by both parties, 


yet either may challenge the whole. 80 if the ſheriff be 
related to both parties alike, either of them may challenge 
him; and yet in ſuch caſe it cannot reaſonably be ſup- 
poſed that he is more biaſſed in favour of one than of the 
other. Co. El. 23. And, which comes up to the preſent 


alnſe, if the ſheriff be nearer related to one than to the 


other, the party to whom he is neareſt of kin may chal. 
| lenge him. Co. Lit. 157. 4 And if a juror has declared 
his opinion in favour of one of the parties, the ſame party 


may challenge him. It is alſo material, that on the plain- 


tiff's fide he may ſuggeſt affinity between himſelf and the 


ſheriff, and pray a writ to the coroners, and may alſo | 


object to a venire facias directed to the ſheriff, though of 


his. own ſuing, where it ſhould have been to the coroners; 


and yet the defendant perhaps would not have objected to Hh 
- ſheriff: And by 


parity of reaſon, the defendant ought 


do have the oy 47 challenging in the like caſe. It 
makes no difference that this is the caſe of a ſpecial | jury, 


8 it having been determined in The King againſt George and : 


was alſo objected by ; 
this challenge the { ſheriff may be conſidered as intereſted 
0 on the fide of the plaintiff; for it is in general terms, that 


“ cauſe.” 


Johnſon, that the late act does not affect challenges. It 
the defendant's counſel, that upon 


* the ſheriff i is concerned in intereſt in the event of this 


But the argument fingly relied on by ſerjeant 5 


Parker was, that this matter is aſſignable for error by the 
| plaintiff; and therefore as the finding of the jury may be 
rendered ineffectual by him, the defendant ought to be 
allowed his challenge, in order to prevent a vain and fruit- 
leſs inquiry. Now that an act of the court in miſaward- 


+ ing proceſs may be aſſigned for error, is plain by Moor | 


iN 


356. 


2 Saund. 257, 258. So where one of the parties is judge. 
Co. Lit. 141. 4. 


aſſigned for error ; as appears by 12 H. 4. 24. 
5 783. þ1. 14, 760. 


Cro. Fac. 551, 547. 1 Roll. 799, 800, 801. 


And a matter of challenge may alſo be : | 


1 Roll. 


ol. 8, Co. El. 188, 850. And to this 


point he allo cited the two following caſes: Acres and Lord 
Peterborough, Trin. 


in the Exchequer. 
judgment 


Error of a © 


a 


r 


lenge the jury at the aſſizes, becauſe there was no knight 


King cited a caſe in lord Hok's time, in which lord Hols 
was of opinion, that where no knight is returned in the 

caſe of a peer, either the peer or the commoner may chal- 
lenge; (1) Becauſe the having a knight is for the ſecurity 
of the commoner as well as for the ſake of the peer. 

(2) Becauſe if there ſhould be a verdict for the com- 
moner, who was the defendant, the peer might aſſign this 
for error; and it is reaſonable to prevent the defendant 
from being turned round. But in the principal caſe it was 
| held, that the commoner could not make the challenge, 
| becauſe the peer was neither plaintiff nor defendant. It. 
was therefore inſiſted in the preſent caſe, that the incon- 
venience of diſallowing this challenge will be much greater 
than what will follow from the allowing it; for if it be 
allowed, the plaintiff may pray a writ to the coroners: 
And if there has been any delay, it is his own fault in 
not praying it ſooner. And as to the caſe of error, to 


which this caſe has been likened on the other fide, it was 
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| ct of the court, and therefore it may be aſſigned for 
error by the defendant, though it be for his own advan- 


which is the ground of the challenge, cannot be afligned 
for error, either by the plaintiff or defendant, becauſe it 


record be affirmed, will this appear on record. 1 Brown. 


error, the defendant cannot do it, becauſe he mult take 


ä way VT” Wwe WF. WW * 
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Hilary Term, II Geo. II. 1599. 
judgment in the Exchequer of pleas : And the error aligned 
was, that there was not a knight returned on the panel; 
and diſallowed for this reaſon only, becauſe it was not 
matter of challenge. Holbourne and Babington, in the houſe enn, 
of lords, January 25, 1719. upon an appeal from Ireland. to. , 
Ejectment on the demiſe of a peer; and the queſtion was, 
whether the defendant, who was a commoner, might chal- 


returned. The judges were ordered to attend : And lord 


anſwered, that the ſuing of the venire to the ſheriff is the 


tage. 


It was replied, amongſt other things, that the matter, 


doth not appear on the face of the record: Neither if the 


196. But ſuppoſing that the plaintiff may aſſign it for 


Aa - dcn 
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9 (aid, that the plaintiff, on ſuggeſtion of affinity between 


that upon the preſent challenge the ſherif may be taken 


the challenge, © that he is an alderman,”, Which the de- 


_ challenge are not material, = if they had been alone, the 


* 


advantage hereof below, if he can do it at all. 80 — 
ly, in the caſe of a peer, where no knight is returned, the 
commoner could not aſſign it for error. 1 Roll. 760. pl. 
8, And though perhaps this may now be aſſigned for 
error by both the parties, yet it is not like the preſent 
caſe, becauſe there it appears upon the record, by the title 
and ſtyle, that one of the parties is a peer; but here it is 
otherwiſe. Beſides, errors cannot be aſſigned in proceſs 
or delay where it is for the party's — Beecher's 
caſe, 8 Co. 59. a. The Year book, 12 H. 4. 24. cited on 
the other fide, 7 contrary to ro. Fac. 29. And there is 
no caſe to be found in any of the books, where ſuch mat- 
ters were aſſigned for error; which certainly there would 
be, if they — be taken advantage of in that way. It 


him and the ſheriff, may pray proceſs to the coroners. 
Anſw. This is only to prevent delay on the trial; and ſo 
it appears by the books cited contra. Objected furthes, : 


to be in the intereſt of the plaintiff, Anſw. It 1 is ſaid in 


| fendants 110 are; and this muſt be conſidered as the ſole 
reaſon of his being r Nag the court granted: 'F 
And by Page and Chapple juſt. the latter words in the 


challenge, for want of a cauſe ſhewn, muſt have been 
| * upon demurrer; 3 which is a een ny; 4 bd 
things well — . N ” 


BY The whels court . to FEY 2 opinion, that if che . 
matter, which is the ground of this challenge, can be aſ- 
ſigned for error by the plaintiff, the challenge is good, in 
order to prevent circuity; but as to this point they dif- 
fered. Lee C. J. inclined to think, that it cannot be aſ- 
ſigned for error by the plaintiff ; though he admitted, that 
| where one of the parties is judge, this may be aſſigned for 
error, and fo it was held in The city of London and Wood. 
* he ſeemed more clear in thinking, (in which Wes juſt. 
concurred) that the defendant cannot align th is matter 


I — 2 


ſideration. On the other fide Pr 


"Hilary Term, 11 Geo. II. 737. 


titled to it, on the trial by challenge; which C. J. ſaid, is 
his only method. And both he and Page juſt. inclined in 
favour 4 the plaintiff, on account of * great delays 
which would 4 the allowing of theſe challenges: And 
the C. J. cited 3 H.7. 5 "Jenk 115. 
was a new and Mähen 


point, and deſerved great con- 


obyn and Chapple juſt. 
ſeemed to think, that the plaintiff may aſſign this matter 


= be an undue one. 


aa G) 14 


— 2 
—_— 


Hearne. 


overſight of all brewers carts and drays uſed in the city 


| for preventing all annoyances and nuſances in the ſtreets 
| of the ſaid city; and that there is another immemorial 
cultom in the faid city, that if any of the cuſtoms thereof 
be in any part difficult or defective, or any thing ſhall | 
| ariſe therein before unprovided for which ſhall require any 
remedy, the mayor, aldermen and commonalty, may at 
any time or times make ſuch orders as they ſhall think 


proper, ſo that the ſame be not prejudicial to the King or 
his people, or repugnant to the laws of the realm: That 
all the cuſtoms of the ſaid city are confirmed by parlia- 
ment; and that anno 1663. an order was made by the 
meyer, aldermen and commonalty, ing, * the 

cets 


for error, becauſe it is for his own benefit ; and ts * * 
cauſe he may take advantage thereof, if by law he is in- 


But he ſaid, this 


for error, becauſe if it be a — the trial will 


But the court delivered no opinion, ad took time 1 


Bufoorth ( chamberlain 5 7 Lond) agind . 


N 3 * was bnd, dueclel to ts mayor, 5 
= aldermen and ſheriffs of London, for removing the 
Eo body of one Hearne : To which they returned, that London 
zs an antient city, and that by cuſtom ;mmemorial the 
mayor and aldermen thereof have a right of having the 
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ſtreets of the ſaid city were much annoyed | brewers 
| thereby, 


that no bre wer, drayman or brewers ſervants, ſhall work 


U ing and ſeven in the evening.” 
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carts and drays, and therefore it was ordain 


or be abroad in the ſtreets with any cart or dray from 
Michaelmas to Lady- day after one of the clock in the after- 


' noon, or from Lady day to Michaelmas after eleven in the 
morning, upon the pain of forfeiting 20 5. for every time, 
Dec. to be recovered by action of debt, bill or plaint, to 

be brought and proſecuted in the name of the chamberlain 
of the {aid city in his Majeſty's court of the Guildhall there, 
wherein no eſſoin or wager of law ſhall be allowed; and 
then the rerurn {ets Out, that before the ſaid writ Hearne 8 
was taken and detained by virtue of an original bill in a 

| plea of debt on the demand of 20 s. in the mayor's court + 
at the ſuit of the chamberlain, for that he the ſaid Hearne 

dx abroad with his dray, wit in Thames-ſteet, between | 
MNlichaelmas and Lady-day, after one in the afternoon, Cc. 


| The queſtions in this caſe were, (1) Whether this be 
nn itſelf a good by-law. (2) Whether it be void, as being 
_ contrary to the ſtatute of 1 5 Car. 2. cap. 11. which enacts, 
(ſect. 11.) that © no brewer ſhall deliver any beer, e. 

REY. in any city, Nc. before notice given to an officer of 
* & exciſe, but between the hours of the day hereafter 
mentioned, vix from Lady-day to Michaelmas between 
three in the morning and nine in the evening, and 
„ from Michaelmas to Lady-day between five in the morn- 


And the caſe was argued laſt Hilary term by ſerjeant 
* Bootle for the defendant, and Mr. Garrard (the common 

ſerjeant of London) for the city; and laſt Eaſter term by 

ſerjeant Eyre for the defendant, and ſerjeant Chapple (ſince 
made one of the juſtices of this court) for the city: And 
it was this term argued by Mr. Strange (ſolicitor general) 
fror the defendant, and by Mr. Noel for the city. 


"Ie was uiged for the defendant," cher this by-law is in 
| itſelf unreaſonable, and therefore void though grounded 


On 
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on a cuſtom z (1) Becauſe it introduces too great a re- 
ſtraint upon trade. For by the common law; all 
had the whole day to work in; but by this by-law, the 
brewers and draymen are deprived of two parts of the 
proper time for buſineſs: And they are alſo hereby neceſ- 
ſitated to keep a greater number of ſervants and horſes 


and carts, which very much heightens their expence. It 


is obſervable too, that beer is ſuch a commodity as cannot 
be carried out in all kinds of weather; and alſo that the 


trade of a brewer cannot be {ſet up in the heart of the city, 


according to March 15. So that if a perſon living at one 


end of the town ſells his beer at the other, he muſt leave 
off his buſineſs two or three hours before the end of the 
| limited time, in order to avoid the penalty of the by-law, 
which extends to perſons returning home with an empty 
diray; the words being, that none {hall work or be 


L abroad” with any cart, &c. If this be a good law, 


another may be made, by parity of reaſon, for reſtraining 
all other tradeſmen from carrying out their bulky goods 

in the middle of the day, for the ſake of paſſengers. And 
it was ſaid, that this is the firſt inſtance of carrying the 
preſent by-law into execution, though the ſtreets are now Z 
much wider than they were when it was originally made, 


which was before the great fire. In {upport of this objec- 


tion were cited Cart. 115. 1 Roll. 316. (2) It was ob- 

jected, that this by-law is in many caſes impracticablez; 

por a driver may be retarded by ſtoppages in the ftreets 

from getting home in time: And fo in the caſe of fire, a 

brewer muſt ſtay till the time allowed, in order to remove 

his drink. And therefore there ought to have been an ex- 

ception of caſes of neceſſity; as there was in the caſe of 

 Fazakerly and Wikſbire, upon which the determination of Lu 338. 

the court was partly founded. (3) This by-law will be 

very prejudicial to the crown, as it will greatly diminiſh 


--- the duty on beer, which is appropriated thereto ; for it 


will be impoſſible to ſupply all the people with drink, 


elſpecially in winter, which is the principal time for brew- 


ing, by reaſon of the ſhortneſs of the time allowed; and 
conſequently many of them will be obliged to bre at 
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home : And the duty payable by publick brewers is . 


higher than what is payable by private perſons. There 
muſt be alſo an increaſe of exciſe officers, as there muſt be 


an officer in every houſe about the ſame time; and this 
will be a great addition to the ex of the King in col- 


lecting this duty. (4) To all the people in general this by. 
law is detrimental in many _ It occaſions a greater 
expence to the brewer than uſual, by neceſſitating him to 
keep a greater number of ſervants and carts and horſes; | 
and therefore he muſt either raiſe the price of beer, or 
lower the quality of it. And the conſumer will be afo 
obliged to keep his houſe open in the night-time, eſpecially 
in winter, to receive drink. Beſides, as perſons muſt | 
brew more at home, for the reaſons before mentioned, the | 


city will be as much annoyed by the ſtench, as if the 15 


brewers themſelves kept on their trades in it; which is 


Anlawful for that reaſon. March 15. And the very end 
C by-law will be ſubverted by the regulation made 
1 thereby; ; for the tying down brewers and draymen to ſo | 


hort a time tends to increaſe the ſtoppages in the ſtreets, 


and for thoſe hours will make them almoſt impaſſable foe 


tber people. (5) The by-law is too extenſive; for it 
comprehends not only draymen who drive for hire, but 
Alſo drivers, who are as much the ſervants of brewers as 


| other tradeſmens ſervants; and it is unreaſonable to re- 


ſtrain men rom delivering their goods oy their own 


- who are carrying hows their own beer. 12 it 1 
therefore a good by-law as to drivers for hire, yet as to 


all others it is certainly ill. 1 Keb. 463, 496. 3 Keb. 


10. 8. C. 1 Vent. 195. Nam. 288, 324. Upon the 
whole therefore this by- law is unreaſonable : And to this 


point the following books were alſo cited, viz. Waggoner 8 


cale, 8 Co. 121. . 4 249 Moor 411. 


To the 8 point it was * for the defendant 
that this by-law is void, as it is inconfiftent with the ſta- 
tute of 15 Car. 2. cap. 11. ſect. 11. By this act the time 


allowed by the common law is greatly reſtrained ; and 
a ee furely 


has been already allowed. Player 
In the preſent caſe, the time is reſtrained ; but the hours 
ſtill allowed are the moſt proper 
neſs in, being the hotteſt part of the day, and when the 


— * 
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ſurely the intent thereof was, to leave brewers in the 
quiet poſſeſſion of the remaining part of the day: But 


even this 1s much narrowed by s preſent by-law, which 
was made ſoon after the act, and may be looked on as an 
attempt towards the repeal of it. It is alſo inconſiſtent 
with the ſtatute, as it tends to ſubvert, for the reaſons 
before urged, the grounds mentioned in the preamble for 


the making it, viz. the ſupport of the publick revenue, 
and the eaſe of the people. To this point were cited 
. 11 C. 63. 2 Bulſ, 187. 8. C. 1 Ro. 10. 7 H. 6. pl. 1. 
The defendant's counſel did alſo warmly iaveigh againſt 
the pompous manner in which this by-law is penned, as it 
reſembles the ſtyle of the acts of the legiſlature : And 


Godb. 107. was red to this 2 


'On che other fide it was argued, (> ) That this by- low 5 


in itſelf is a very fit and proper regulation of trade; for 
= where any trade is detrimental to the publick, 2 = 
WH reaſon of its nature, or its excreſcence, it may be reſtrain- 
dd by a by-law, eſpecially when founded on a cuſtom : 
Though ſuch by-laws mult neceſſarily be to the prejudice 
= of thoſe particular perſons whole trade is thereby reſtrain- 
cd, and who create the grievance which is thereby reme- 
died. Now the grievance attempted to be guarded againſt 
by this by-law is, the annoyance occaſioned by carts and 
rays being in the ſtreets, whereby the general commerce 
of the city was much retarded: And this certainly ought 
to be taken care of, though it be to the detriment of a 
particular buſineſs. The only ways to prevent this annoy- 
ance are, either by reſtraining the number of carts and 
drays, or the time for uſing them; and both theſe me- 
obje&tions : And yet the firſt N 


thods are liable to the ſame 


and Jenkins, 1 Sid. 284. 


for carrying on this bufi- 


ſtreets are leaſt crowded : And it is here returned by thoſe 
who are the beſt judges, that eight hours in the day, 


which is | the time here allowed, (as ſhall be bereafter 


mentioned) 


— 
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mientioned) are ſufficient for carrying on this buſineſs ap 


And the ſervants and horſes cannot be ſuppoſed to be able 


to work for a longer time in ſo laborious an exerciſe. It 
is alſo material, that though the ſtreets are now broader 


than formerly, the city is much more populous. And 


what makes the caſe ſtill ſtronger is, that this ordinance is 


founded upon cuſtoms which are confirmed by divers acts 
And for this reaſon, in Waggoner's caſe, 
8 Co. 126. 4. many cuſtoms more unreaſonable than the 
preſent are allowed to be good. And to prove this by- 
law to be good, r as a reſtraint of trade, were 
| Cited 1 Roll. 365. Pl. S. 8. C. 5 Co. 62. b. 1 Roll. 365. 
N 9. Palm. 295. 40 Hard. 56. Player and Fenkins, 
1 Sid. 283, S. C. 2 Keb. 27. 1 Lev. 229. [In which 
laſt caſe ſuch a by-law is held good, even without a cu- 
ſtom.] (2) It was argued, that though caſes of neceſſity | 
are not expreſly excepted, (it being impoſſible to provide 
for all ſuch caſes) yet theſe are excepted by implication : / 


of parliament : 


And it is not to be ſuppoſed that any perſon will be pu- 


niſhed for the breach of a law, where it was impoſſible, 
in the nature of things, to comply with it. (3) With 
reſpect to the crown; it is a mere poſſibility, that the 

revenue will ſuffer by this by-law : But on the other fide, 


there is a certainty of advantage reſulting to the King, 2 


0 promoting the peace and commerce of his ſubjects. 


the caſe of taverns and alehouſes, the city has the power 


of reſtraining the number thereof, (1 Sid. 284.) and yet 
there the ſame objection holds good, that the revenue may 
be decreaſed. ( F The by-law, as here ſet out, is to be 

underſtood, by a reaſonable conſtruction, of common 
| brewers; and not of other perſons who brew for their 


own ule, (as has been objected) for in returns there is 
not ſo much certainty required as in pleading. 1 Keb. 


463, 496. As to the ſtatute of Car. 2. this was not made 


for the ſake of the brewers; and therefore it leaves them 


ſubject to the laws of the city, all one as they were be- 


fore: But it was made for preventing of frauds com- 


mitted by them i in carrying out their beer at improper 


times; x © therefore the by-law is not only conſiſtent 
wich, 


— 


ä 
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given to an officer of exciſe, if drink is carried out at a 

different time from what is mentioned therein. And it is 

| obſervable, that by the by-law the brewers are ordered to 
leave off in the ſummer by eleven, and by the ſtatute they 

are allowed to go out at three; and in winter they may 
go out at five by the ſtature, and mult leave off at one, 

by the by-law: So that in both caſes eight hours are al- 
lowed 3 which, as before is mentioned, is a reaſonable 

time. As to the ſtile of this ordinance, it was faid, that 

the common council has a power and juriſdiction over all 
the members of the city, and it much reſembles the high 

court of parliament. 4 Inſt. 249. And much was ſaid in 

| honour of the city of London, as that it is the epitome of 


with, but in furtherance of the remedy provided by that 


{tatute, as it reſtrains the time mentioned therein. The 
act is not in the affirmative, that the brewers may work 


from ſuch a time to ſuch a time; but it is in the nega- 


tire, that they ſhall not work but within ſuch hours; 


xe the ſtatute of 5 El. c. 4. (ſect. 3 1.) which being in 
the negative, leaves ſuch perſons as ſhall ſerve a proper 


apprenticeſhip ſtill ſubject to regulations by by-laws. Be- 


ſides, the only thing required by the act is, that notice be 


the whole kingdom, Cc. 4 Inſt. 247. 


Lee C. J. The ſtatute of Car. 2. has no influence on the 
preſent caſe, that being made for a particular purpoſe ; 
and ſo much time as is thereby left to the brewers, re- 
mains ſubject to the ſame regulations as it was before the _ 
act. As to the by-law itſelf it is certain, that a by-law 
grounded on a cuſtom, and made for the regulation of. 
trade, is good: For where there is a nuſance ariſing from 
any buſineſs, it is proper to controul and remedy it by 
ſuch by-laws. But then it is alſo certain, that they ought 
to be reaſonable, and not prejudicial to the King or his 


crown. Where the nuſance is the excreſcence of any 
trade, the perſons exerciſing it muſt neceſſarily be preju- 


diced by a regulation thereof; and ſo alſo may be the 


buyer: But the queſtion will be, whether on the whole 


the by-law is a reaſonable method for reſtraining the nu- 
e ee Cc 3 
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ſance: And this muſt be determined from the general con- 
veniency ariſing from the prevention of the nuſance on the 
one fide, and the inconveniencies on the other. In the 
preſent caſe it is impoſlible to ſay with certainty, without 
| knowing exactly the number of brewers and draymen, and 
many other circumſtances, whether this by-law is reaſon- 
able or not; but it does not appear that the time allowed 
by it is not reaſonable. 05. That caſes of neceſſity are 
not excepted in this by- law. Anſw. In all laws ſuch caſes 
are implied, and neceſſity is a good excuſe for the breach 
thereof: And ſo it was ſaid by Tord C. J. Holt, in the caſe 


of The King and Vanacre. And as to the objection, that it 


is not reaſonable that br ewers ſhould be reſtrained in 5 | 
uſing their own drays; theſe, I think, are to be conſidered 


as drays for hire; as the confederation for the carriage is 


included in the price of the beer. I am therefore of * 5 


- nion, that this is a good by: kw. 


The wh of the court. 0 wh argued Grits) were un- 


25s ' nimouſly of the ſame opinion, viz. (1) That this is in : 


itſelf a 8 by-law, as nothing appears on the face of it 
to be unreaſonable; but on the contrary, though it is to 
the prejudice of a particular trade, yet it ſeems to be for 


the advantage of the publick in general: And for this : 


reaſon other ordinances of the ſame kind have been held 
to be valid, as by-laws excluding tallow-chandlers, brewers, 


Oc. from particular places. [And by Chapple juſt. this 
| by-law muſt be underſtood only of common brewers and 


draymen driving for hire. ] (2) It was held, that the | 


ſtatute of Car. 2. and this by- 0 are not inconſiſtent, they | 
being made with different views: And beſides, the time 
of working is reſtrained by the a&, and this is further 
narrowed by the by-law ; o that they are kerfeclly coin. 2 


cident. 


The whole court therefore being clearly of opinion that 
this was a good by-law, and the caſe having been three 
times argued, though Mr. attorney general now attended 
to take notes in n order to argue for the crown againſt the 


mT N by- 


reel 1 


TCC OL 2 5 1 


„„ UE PE OT ood 


1 French qu tam, „Se. againſt 0 Wilfive. 


| OTION in arreſt of Ine, in an action of Ante ry 

6 debt upon the ſtatute of 9 A. c. 14. againſt ex 

ellive gaming; and the only objection now inſiſted on b 

| ſolicitor general Strange and ſer jeant Parker was, (ſeveral 

other objections baving been before taken and orer · ruled) „ 

| that the venire facias is de corpore comitatus; whereas (it 

Was urged) it ought to be de vicineto. For r 
c. 16. which directs the venire to be awarded of the body 

of the county, expreſly excepts ( ſect. 7.) actions upon 
JO ſtatutes, and leaves them as they were before. 
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by- law, (the revenue being 2pprehended to be affected 5 


thereby) yet a rule was now granted for a procedendo. 


Note; Upon the firſt argument of this caſe, lord Hard- 
wicke (then C. J. of this court) argued in favour of the 


| by-law, as to both the principal points, upon the ſame 
| reaſons as the court now went on: And he ſaid, that 
Player and Fenkins was a caſe in point : But he ſeemed to 
doubt whether, without a cuſtom, it would be a good by- 15 


law, 2 as it goes to the reſtraint of trade. 


Is = 


4 


0 1 
e „ 


— 


It was ard by the ſerjeants Belfield and Barnet, and 


5 BE cg (1) That the proviſo in the ſaid act does not ex- 
tend to the preſent caſe; for that the ſtatute againſt 
gaming is not to be conſidered as a penal but as a remedial 1 
law. (2) Suppoſing 2 it does extend to this caſe, yet 


as the 3 G. 2. c. 25. ſ. 8. enacts, that there ſhall be but 


one jury to try all the iſſues at the aſſiſes, without making 
any difference between penal and other actions, this is in 
effect a reverſal of the 4, 5 A. pro tanto. It is not there- 
fore now material from what neighbourhood the jury 
comes. And even before theſe acts, the court might have 
awarded a venire de corpore comitatus, where the viſne was 


in ſuch 2 place from whence a jury could not come. 
2 Roll. 
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miſdemeanor; and it was the intent of the legiſlature to 
except all offences, and not the particular manner of pro- 


State Trials, 
Edit. 1742. 
Vol. 5. p.528. 


by the ſtatute of 5 G. 1. c. 13. which is in general terms, 


« bill, writ original or judicial, c.“ And before this act 
the milaward of a venire facias was aided by the ſtatutes of 
jeofails, unleſs it was in the caſe of penal actions; and 
this (as before mentioned) is not one: And it is allo of 
ſuch a nature as ought ro be greatly favoured. ; 


ing of the law expreſly excepts this very caſe ; the act on 
which the preſent action is brought being certainly a penal 
one. (2) The jury- act only direct, how returns ſhall be 
made, but it makes no difference in the award of a venire 
facias. (3) This is not a caſe within the 5 G. 1. becauſe 
| here the proper method of trial is altered; and certainly it 
was not the intent of this act to warrant che trial of cauſes 
by an improper jury: As (for inſtance) the trial of a 
cauſe in one county by a jury out of another. But ſup-- 
pooſing the general words of the enacting clauſe to extend a 
to this caſe, yet it falls within the reaſon of the proviſo 


and informations only are there mentioned, yet theſe are 
put by way of example; and an action of qui tam, which 
is always conſidered as a criminal proſecution, is within 
the meaning thereof. As exceſſive gaming is now prohi- 


thereby directed may correſpond to and comply with: 
For it weld be fruitleſs and abſurd to direct the ſheriff to 


2 Roll. 617. pl. 2. (3) This deſeR, if it be one, is cured 


4 that the judgment ſhall not be ſtayed or reverſed * 
any defect or fault either in form or ſubſtance in any 


To this ! it was replied, (1 TY That the ſtatute for amend- 


therein; for though appeals, indictments, preſentments 


bired by act of parliament, it is certainly an offence or 


ſecuting them. And in the preſent caſe, the party might 
have brought an information or indictment as well as an 
achon. Tutchin's caſe, Kae Trials, Vol. „ 


But he whole court (abf ſente Lee 090 were * of 
opinion, (1) That though the ballot act does not ſpeak of 
the venire, yet ſuch an one muſt be ſent as * return 


return 


— . 
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nee 


return the jury out of the nei hbourhood, when by che 
act he is obliged to do it out of the county. And by the 
{ame reaſon, by virtue of this act, there cannot be 4 
challenge for want of hundredors. (2) That this falls 
within the general words of 5 G. 1. and is not excepted 
thereby; for as the ſheriff i 5 obliged to return the jury 


out of the body of the county, the p preſent objection goes 


to the writ only, and this now —— be more than * 5 


fetive in point of form. And as for the exception, this 


extends only to criminal proceedings; ; for the word [ac- 
tion] is not therein mentioned, and it cannot be included 
within any of the words there uſed. This caſe differs | 


greatly from Tutchin's caſe, an information and indictment 
being both of them a publick proſecution for an offence, 
and there being in each a fine to the crown ; whereas this 


s only a private action. The preſent caſe therefore is very bs 
TD well on both theſe ſtatutes. | Motion therefore denied. = 


The King ane} the inbabitams ant « _ 
pier. f lands in the _ LE Mid ph: 


* &. 


N * was mk by a ſellions, ee in whe 


caption to be held 12 January, being Monday after 
the Epiphany, and continued by ſeveral adjournments to 
tis day, reciting, that whereas a preſentment has ben 
made, whereby it appears to us that a publick bridge called 
Bremford bridge in the county of Middleſex | is very much 
ant of repair, Tc. and further reciting, that the ſaid 


bridge is within the pariſh of H. within the juriſdiction 
of this court; and — it ought to be and hath uſually 


been repaired by the inhabitants and occupiers of lands | 
Tc. in the ſaid county, Wc. and then a rate is made upon 


the ſeveral pariſhes, hamlets, rowns and places in the Laid 


county: And the churchwardens, overſeers and petty | 


conſtables, are ordered to aſſeſs the inhabitants, Sc. 8 
pd 2 


lt 
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. » — 


8 ticular ava ought to have been {et out, in order 
to ſhew that there was no diſcontinuance : For each ad- 
journment conſtitutes a diſtinct court, and if either of the 
adjournments was made by a ſing le juſtice, it would be 
. 
bas an authority, but this muſt be ſhewn. The adjourn- | 
ment is not from ſuch a day to ſuch a day, but in the 
lump; like the caſe in Salt. 60 5. pl. 2. (2) It is not fuf- 
: ficiently ſhewn that there was any preſentment, for the 
order recites, that whereas a preſentment has been 

% made, whereby i it appears to us fo and fo; whereas it 

| ſhould have been ſaid [whereby it is found] thus and 
| thus. Salk. 478. pl. 23. (3) If a preſentment be ſhewn, 

it is materially defective; it being only, that © a public 

© bridge, c. is out of repair: Whereas it was neceſ- 
oy for the juſtices, in order to give themſelves a Juriſ- 
di 
bridge, and to be repaired by the inhabitants, Nc. thereof; 
but this the juſtices have themſelves determined. It is 
indeed called a publick bridge, but this means only ſuch a 
bridge as any one may pals over, and which is of publick 
utility: And this perhaps may be repairable by a corpo- 
ration, or a private perſon. The 22 H. 8. c. 5. does not 
indeed ſpeak of any preſentment; but lord Cote (in his 


ble. And in the ſtatute of 1 4. ft. 1. c. 18. (upon which 
this order is made, and which inforces that of H. 8. lo 
far as it doth not repeal it) the words, and which 


tend to the word *© preſentment” before mentioned. By 
the Ratute of 23 H. 8. c. 5. of ſewers, 8 was made 


111 


And it was moved laſt Trinity term by Mr. Lloyd to 
quaſh this order: And the cafe was then argued by him 
and ſerjeant Parker againſt the order, and by Sir Thomas 
Abney and Mr. Marſh in ſupport thereof: * this term it 


was again — by the au counſel. 


And it was obj jected to the order, ( ) That every par- 


And it is not to be She. that an inferior court 


ion, to ſhew a preſentment, that this was a county 


comment thereon, 2 Inſt. 703.) ſays, that one is adviſa- 


them hath uſually or ought to have been repaired,” ex- 


EE foon 


1 
J 
( 
{ 
” 
j 
FA 
1 


V : I _ "I _ 
7" a N J " | * 3 * n nn 8 CRY 8 2 
A OY \ Ws F< 4. 5 ” TT l - 4 mt. 
* . * * > + b l * a 
q 

, y * - 

v7. 

- 
. 
x 
4 


R 
A Term, II Geo. II. 1 


foon | after the other relating to bridges) an inquiry _ | 
jury is required; and there is the ſame reaſon for a pre- 
ſentment here as in that caſe ; for it would be very in- 
convenient to allow to the juſtices an arbitrary power as 
to the point now under conſideration, held Bey hay 
tie down 5 ali who are not rateable, and who have no 
kind of remedy, whereas preſentments are traverſable. 
 Carth. if he 5 this caſe a Preient ment is alſo oY 
proper ng an inconvenience mention 
preamble of the "3. of Q. 4. viz, the raiſing money 
unneceſſarily. (4) By the words of the act, the ſeſſions 
muſt make an aſſeſſment of the rates, and the conſtables, 
De. are to collect; whereas here, the churchwardens, 3» 
De. are ordered to aſſeſs: Which i is very different from E 
collecting, and is in truth a FOO: oft the 8 of e 
the juſtices. 1 e 


C ͤ £5 a © NES 37 


But the wks court were ad of 0 opinion, = o That . 
n orders of ſeſſions it is neceſſary to ſhew the commence- 
ment thereof, becauſe the exerciſe of the juſtice's juriſ- 7 
dition is limited by the 2 H. 5. c. 4. to particular times; 
and always where a certiorari is granted to remove any 
| particular act done by an inferior court, they muſt return 
what is ſufficient to ſhew that they had authority to do 
the act: But there is no neceſſity for ſetting out the ad- 
journments, theſe being merely diſcretionary. In ſtatutes. | 
it is faid, © at ſuch a ſeſſions generally, without ſerting „%%% nn 
out the day, becauſe theſe may be held at any —_— | 
2) The manner of ſetting out the preſentment is well! 
= enough, it having been often determined, that in orders 
the word © appearing” is ſufficient. (3) The laſt en- 
ception is not material, it being neceſſary for the officers 
to make a particular aſſeſſment i in ke to collect the 
rate; and it being impracticable for the Juilices to tax 


/ ——— counſel hed 72 Eieg nd che nth Midi 
H. 10 G. 2. where it was excepted to an order made at an adjourned ſeſſions for raiſing the 
vagrant rate, that it does not: the order was made by the ſame juſtices who were pre- 
bent at the preceding ſeſſions ; but over-ruled, Sie | 
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with the words, © and other their fellows: Which was held ſufficient. 
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— rſons. All that theſe can do is, to 2 


fot. 2% a general : Ee; and here this is done. 


All the objeQions, except the third, were therefore now 
over-ruled : And as ro * the court doubted, and took 


time to adviſe. 


| Kyn a againſt the mayor,  aldermen 


and af flants of Shrewsbury. 


orion by ſolicitor general Strange to qual the 
array, to which a challenge had been taken by 


= the defendants, becauſe the ſheriff was one of the aldet- | 
men of Shrewsbury ; which matter was now pending upon 
demurrer: A this was prayed at the inflance of che 


plaintiff, and for the ſake of expedition. And Lee C. J. 
no faid, that he had looked a the books, and was 


very far from being clear in opinion, that the defendants ; 


| _ could take advantage of this matter. And Page juſt. ſaid, 


he was clearly of opinion, that the 13 could not. 


I The caſe was therefore adjourned, for the defendants to 


conſider if they would conſent to take judgment, that it 
may be fo entred, for fear of ee a precedent hereof. = 


And this being ht again aac day, and the other 


| fide refuſing ro conſent to the quaſhing of the array, it 
was urged by Mr. ſolicitor, that the court may do it with- 


out any expreſs conſent on that fide, becauſe the defen- 


dants have already (in effect) given it by their challenge: 
| Thomby And he cited the caſe of Thornby and Fleetwood, where in 


| ejefment the court being equally divided, the plaintiff | 
prayed judgment againſt himlelf, in order to bring error: 


But the defendant being in poſſeſſion of the lands in 
queſtion, would not conſent to it: And the court made 


- a rule, that on the inſtance of the leſſor of che plaintiff, 


= | and 
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and for ſpeeding the cauſe, the judgment ſhould be given 
accordingly. 


And a rule was here granted for quaſhing the array, 
without conſent W the defendants. 


— 


A — 


The King againſt the mayor and aldermen 
„ Kings Lynn. 


a was granted, teſted 20 November, 10 C. 2. 
to the mayor and aldermen of King's Lynn in Nor- 

folk, to reſtore one Alen to the office of coroner of the 
' faid borough: And the writ ſuggeſted in general, that he 

was duly elected, {worn and admitted, without mention- 
ing any time. To this they returned, that ſaid Allen 1 5 
209 Auguſt, 10 G. 2 2. was duly choſen coroner, &c. but 
that neither at the time of his ſaid election, nor ſince that 
time, nor is he yet admitted or r {worn into the office, and 
| e Ve. 1 


And it was is objefted by Mr. e to the return, RY 8 
the admiſſion of the party is not ſufficiently denied: For 
the words [nor 1 is he yet admitted] are to be underſtood 
only of the time ſubſequent to the election on the 29 
| Auguſt, and be might be admitted before. And he urged, | 
that a return to a mandamus muſt be certain to every in- 
tent: And in The Queen and mayor, Oc. of Pomfret, M. Wm and | 
11 4. it was determined, that returns mult be as ſtrict . 
ſince the mandamus act as before. If the writ had been 
ſpecial, wiz. that the party was elected 29 Auguſt, this 
return would have been well enough: And fo it would 
be, if it had been denied generally that he was admitted: 
But here it is different, and is like the caſe in Salk. 432. 
And it was alſo ſaid, that the office of coroner of a 
county is an office for life; (F N. B. 163. K.) and it is 
not to be intended here that the office is an annual one. 
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known that the ſheriff cannot deliver 
yet it is maintainable for ſuch things as are known in the 
2 1 county 


un 


But per curiam: The admiſſion of the party is _ 
ciently denied in this return; for though the words [nor 


ſince that time] comprehend only the "intermediate time 


between the election and the teſte of the writ, and con. 
ſequently would not alone be ſufficient, yet the ſubſe- 
quent words [nor is he yet admitted] deny the partys 
admiſhon at any time whatſoever : And ſo in the caſe in 
Salk. if it had been ſaid further in the return that the 
party hath not yet received the ſacrament, it would hace 
been a good one. And Chapple juſt. ſaid, that if it be 
taken, as has been inſiſted on, that the coroner here is an 
officer for life, then there can be but one election, and 
the return is plainly good. But per Probyn juſt. though 
the coroner of a county is a neceſſary officer, and an offi- 
Cer for life, the coroner of a borough is not a neceſſary | 
officer, and muſt be taken as an annual « one. 1 5 


2 againſt Goodritle. 


ejectment will not lie of a thing ſo uncertain and un- 


poſſeſſion thereof, 


m3 ww 2 S2 


RROR of 2 jodgment in Amen for 100 acres 
of marſh land and of one beaſt-gate, with the appur- 
tenances, in the county of Suffolk: And it was aſſigned 
for error by Mr. Deniſon, that an ejectment does not lie 
ofa beaſt-gate, this being a word inſenſible, and of which 
the law vil not take notice. 1 Brown. 129. But if it 
has any meaning, it muſt be taken either for a piece of 
land, or a common. If the firſt, the ejectment i is not 
maintainable, becauſe it is uncertain how much it is. C. 

El. 339. Moor 702. Salk. 254. And an ejectment will 

not lie for a common, thus being only a * * 

5 Hare $7- 


It was —é contra by Mr. Pilfworth, x that — an 
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Norfolk, it was held — Metcalf and Rowe, 


paſture c called - 


| county where the action is brought. And therefore, where 


in a late caſe an ejectment was brought for Aldercarr in 


9 G. 2. in this court. Error of a judgment in ejectment 


and held good. 


- and all tithes whatloever : 


3 


Metcalf and 
Mich. Rowe. 


for ſo many acres of paſture and cattle-gate in a certain 

The meaning of cat- 
tle-gate is well we and is deſcribed in 2 Lutw. 1157. 

to be a right of paſture ; and ſo is beaft-gate : And for a 
night of paſture, a this be not a right to the foil _ 
; [irſelf, an ejectment lies. Hard. 330. Daliſ. poſt. Benloe 9 5. 
| Cro. Car. =. 2. Beſides, if beaft-gate be conſidered as a right 
of common, an ejectment now lies for that, if it be an- 
nexed to ſuch things for which an ejectment may be 
brought, and which will paſs together in a grant. So 
formerly an eject ment would not lie for tithes, unleſs 
it was ſpecified of what kind they were; but now if an 
5 ejeAment be brought for a rectory with tithes generally, - 

i is well enough. Doe and Burlace, Hil. 6 G. 2. in this Doe and B bar. 
court. Ejectment for a manor and twenty meſſuages, and 
common of paſture for all manner of cattle generally, __ 
alſo for the advowlon of- 
And after a verdict and judgment for the plaintiff, a writ 
| of error was brought, and Trin. 7 G. 2. the judgment 
was affirmed in the Exchequer chamber; z and afterwards 
= the bouſe of lords. 0 


And per curian : 0 * The wok beaſt gate om be 


calf and Rowe, which is in point, cattle-gate and beaſt- 


_ en to mean a certain quantity of land, by a term 
well underſtood in the country where this action is 


ÞH brought: And then this caſe falls within the reaſon of 
the caſes cited for the defendant, and particularly of Mer- 


gate being ſynonymous. And there have been ſeveral 
caſes from Ireland, where it has been ſaid, ſo many acres 


underſtood in that kingdom. (2) If this word be taken 


of mountain; and held good, becauſe it is a word well 


for a common, it muſt be intended to be appurtenant 


to o the land before mentioned 1 in the declaration ; and an 
| ejjectment 
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ejectment lies for a common appurtenant : So that, qug- 


cunque via data, this action i iS maintainable. judgment 


affirmed. 


Bartholomew againſt Ireland. 


N treſpaſs the plaintiff declares, that the defendant 
entred into his chambers and kept poſlethon thereof: 
And in a ſecond count he ſets out, that at another time 
defendant broke into his ſaid chambers, taking the lock off 
the door, and expelling a perſon then being therein, and 
taking the furniture, Wc. The defendant pleads firſt, Not 
yur ; and afterwards he pleads, * by leave of the court 
according to the ſtatute,” that as to the entry into the 
5 . nd keeping poſſeſſion thereof firſt mentioned, 
the ſaid chambers were the freehold of J. K. at the time 
ol the entry, and that defendant, as the ſervant + 
entred, Vc. and concludes with an averment : And then 
he goes on and ſays, © and as to breaking into the 
„ chambers, mentioned in the ſecond count, and taking 
4 the furniture, Oc.” and pleads the {ame juſtißcation as 
before; and that becauſe the goods were there filling up 
the rooms, he ſeiſed them bo way of diſtreſs. To this 
the plaintiff demurs, and aſſigns for cauſe, that the de- 
fendant hath firſt pleaded Not guilry, which goes to the 
whole declaration; and alfo that ir doth not appear, as to 
the laſt juiicarion, that defendant 5 the leave of the : 


court. 


And it was argued by ſolicitor 3 Grange for the 
plaintiff, (1) That though it be pleaded, and is admitted 
by the demurrer, that J. X. Ws the freehold, yet the 
_ plaintiff may notwithſtanding have a right to che poſſeſ- 
ſion, as a tenant at will or for years: And this — will 


not juſtify the defendant in forcibly breaking open the 


doors, Cc. (2) As the defendant could not plead theſe 


2 ſeveral 


— 1 


ye ms 
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Ar 


ſeveral matters without leave of the court, it ought to 
appear on the record that this was granted as to all the 


matters pleaded : But it doth not appear that defendant 
had ſuch leave as to the laſf juſtification ; for though it 


be ſer out before the firſt juſtification, yet as that is a 
compleat plea by itſelf, and properly concluded, and then 
the plaintiff begins de novo, it cannot extend to the laſt: 
And conſequently it muſt be taken as at common law, 
which will not warrant two diſtinct pleas. It is not a 
ſufficient anſwer to this, that the court will take notice 
of their own acts; for if the record ſhould be removed 
into another court, it will be impoſhble for that to know 
if leave was granted, unleſs | it be let out on the record. 
Serjeant Bootle argued contra. 


FE Ad the While court were e clearly of. opinion, C ) That 
| this is in ſubſtance a good plea: And it is a conſtant rule, 
that in treſpaſs, upon Not guilty leaded, a freehold may 
| be given in evidence. (2) To ch 
| faid by Lee C. J. and Chapple juſt. that the words being 

* by. Sow! of the court wr to the ſtatute,” the 
KH leave of the court ought to be taken to extend to both —_ -: 

_ juſtifications. But of this Probyn juſt. doubted, the =o 
But he ſaid, that if leave 
was not granted to plead” be laſt, it is an irregularity 99 
which ought to be taken advantage of by motion; and it 
cannat be objected by way of error. And to this the C 


juſtification being concluded: 


109 


e laſt objection it was 


agreed; who alſo ſaid, that ever ſince the act, it has bien | 


edt. 


I be je King 8 Ambre. 
10 warranto was brought apainſt the defendane for 


acting as one of the bailicßs of che corporation of 
_ Scarborough : "And at the ſame * another * Warrants 
ww Was 


the practice to ſhew on pleading double, that leave was 
| granted by the court: And this ſeems very reaſonable, be- 5 
cle at common law oy is ill. Judgment for che 
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= took of r The Bank of England againſt Morrice, executrix, Hil. 7 G. 2. 
=. Where the replication was prayed to be amended, by 


: Se Trl of The King and Tutchin * 
and Ah 56g In the late caſe of The Ki 
T3; + 5 - prayed to be amended made the iſſue material, which 

266. would not be ſo without it; and it was warranted by the 


2 oo — 
bad * IC * I, 
— — ate 
4 k , 4 


was brought againſt one Bell, as coroner of the. ſame 
borough. Both the Aida pleaded an election, and 
ſet out the conſtitution of the corporation in the ame 
manner; upon which iſſues were joined in Eater term 
laſt: And both cauſes went down by conſent laſt aſſiſes to 
trial, a rule having been before entred into, that the rights 
of ſeveral other — ſhould wait the event thereof. In 
the quo warranto againſt Bell, a verdict was found againſt 
bim: But in that againſt the preſent defendant there was 
no trial, by reaſon of the multiplicity of buſineſs at the 
aſſiſes. And it was now moved, that he may be at liberty 
to amend his plea, in letting out the conſtitution of the 
e 


| Againſt this it was arpned by Sir theme Abney, Kae 5 
Pike Mr. Filmer and others, (1) That a new conflitu- 
tion will be made by the amendment now prayed; and 
this motion is in effect for leave to plead de novo. And in. 


ſtating, that ſeveral judgments pleaded by the executrix 
were ſet up by fraud, the amendment was refuſed, be- 

cauſe a new caſe would be made thereby. And the caſe. 
is founded on the ſame reaſon. 
King and Elam, f the matter 


charter; and ĩt alſo appeared by affidavit, that it was the 
miſtake of the clerk : In all which reſp «oy it differs from. 


the preſent caſe. (2) In point of time there is no caſe 


which comes up to this: For if the defendant has leave to 
amend, the plaintiff will be under a neceſſity of making 


a new — which will take up ſo much time that 
the cauſe t be tried the next aſfiſes: Andi in the caſe 


King and Bllam, T. 2, 8G. 2. „. * Defendant 
charter, which direfts that the mayor ſhall be an alderman, and nominated by the 

the citizens and freemen inhabiing within the city &c. and that he was an 
nominated by the majority of the citizens of the city, {which includes the 
burgeſſes, who have no right to nominate] and after iſſue and demurrer to the plea, it 
ayed to amend it, c A 


+ 
major 
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Hilary Term, II Geo II. 1737. 111 
of ſuch offices as are annual, delays may be prejudi- 
cial. And in The King apainſt Edwards, * 30 2. 9455 
court refuſed leave to amend, becauſe the trial would be 
delayed, and the caſe would be thereby 2 altered. 

(3) The particular circumſtances of this cafe are ſuch as 
make ſtrongly againſt the amendment; for it will produce 
a variance between the conſtitution as ſet out in the plea, 
and in the affidavits produced againſt the motion for the 
information: And an information, whether it be for a 
miſdemeanor, or in nature of a quo warrautq; ought to 
purſue the affidavits on which it was granted. Belides, 
| this is not pretended to be a miſtake, (as in The King and 
Ellam) but the preſent motion arifes from the ill ſucceſs of 2 
the quo warranto againſt Bell, in which this very plea, as 
it now ſtands, was falſified: And as theſe two cauſes went 
down by conſent, ſo that it was agreed the conſtitution _ 
was ſuch as is therein ttared, the defendant' is now con- 
cluded from altering it. It will alſo produce an incon= 
ſiftency between the two records, and tends to introduce 
perjury. Neither 1s there any thing here to amend by, as 
m the ſaid caſe of Ellam; nor is there any neceſſity for 
the amendment, the defendant s office being expired, and 
there being new officers. This caſe therefore differs from 
that of the ducheſs of Marlborough againſt Whitmore, where 
a promiſe being laid to be made to the teſtator, and the 
evidence being only of a promiſe made to the executor, 
leave was given to amend the declaration accordingly, be- 
cauſe otherwiſe the action would be gone for ever. And 
for the ſame reaſon, viz. the neceſſity of the thing, n 
amendment was ſuffered in 3 Lev. 347. Here too the 
plea has been already amended. It was further ſaid, that 
now the record is upon the file, and it cannot be token + 
off, and another put on; and yet this will be neceſſary if 
the amendment be mana, for there muſt be a different 


06.8 > @..— ene tw. 0 * 


8 * King a A for : 
| applies tor tings: ts pled, which | 
refuſes: And then he pleads, ſetting out the conſtitution 
plaintiff replies, and defendant demurs: And it was moved 
and amend the plea ; but denied, a trial having been loſt by 
"ppearing, by the defendant's refuing wo plead un ible 


_ replication + 
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repliciBos from what it now is, and conſequently a i dew 


record. And ſerjeant Bootle cited to this point Lee againſt 


Daniell, this term in C. B. Action on the caſe for divert- 
ing a watercourſe: And it went down to trial, but was 
not tried on account of the great buſineſs at the aſſiſes. 
And afterwards it was moved to amend the declaration by 
ſtriking out the allegation, that the watercourſe. runs con- 


tiguous to a wall, and by making other alterations: To 


court. 


which it as objeRed, that the record was brought into 
Was anſwered, that a vacatur might be entred 


i the margin, and a new record brought in. But the 
court ſaid, that they never heard of ſuch practice; and 
that though they would permit a ſmall matter to be aher- 

ed, 285 would nor ſuffer ſuch material amendments. | 


i was replied by ſolicitor l n (be having 


his Majeſty's licence) Mr. Bootle, Mr. Deniſon and others; 


Ducheſs of 
Marlborough 
2d where 
more. 


and they cited and relied on the following caſes, a . 


3 Lev. 347. Ducheſs of Marlboron? h and Whitmore, whans « 


the amendment was granted after the cauſe had been 
carried down to trial, and though it made a new caſe, 


| * Moſlynand Moſtyn and Totty * in the Exchequer. Action on the 


5 Totty, Mich. 


e 


declaration. And though an 2 


caſe for a nuſance 7 and the defendant demurred to the 
tes had been loft, yet the -- 


dent permitted the defendant To withdraw his demurrer, TY 

and plead an iſſuable plea. King and Ellam. And they 
ſaid, gn there were caſes of amendments where new 
: records have been granted, but that here the cauſe was 

| Not entred upon record. And as to The Bank of England 
and Morrice, they ob) jected, that there three years had* 


fraudem, ſhe having 
might have gone on * adihiliſtring all that time; which was 


fore it differs from the 


elapſed after the * and it might be very inconvenient 


to the executrix to pine the plaintiff leave to reply per 
rſt pleaded aſſets non ultra, and ſhe 


the reaſon. of the determination in that cale, and there- 
preſent. And the defendant's 


_. counlel offered to accept ” 4 notice of trial, and to ſub- 
mile „ 


the next alliſes. 


4 ä The 
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The whole court (which . ſeriatim) were clear 


of opinion, that the plea ought to be permitted to be 
et as it does not appear that the defendant has 


been guilty of the leaſt affectation of delay, and the cauſe 
may be carried down to trial the next aſſiſes: And they 


dant as bailiff; and if the one has miſtaken the conſtitu- 


tion, this is no reaſon againſt the other's ſetting it right. 
A rule was therefore granted for the amendment, on the 
:. defendant” s paying coſts, and delivering the amended plea 
min a day's time, and taking ſhort notice of trial, with 


ary for the proſecutor to reply de 1 novo. 


1 75— 


I —— 3 


relied on the ducheſs of Marlborough and Whitmore, and 
be King and Ellam, as cafes in point. And they ſaid, 
that here the proceedings muſt be conſidered as being only . 
| upon paper; for though the nif prins roll is to be taken 
1 cranſcripe from the record, yet whilſt the attorney 
| has it in his pocket, the cauſe muſt be regarded in that 
light: That though the defendant's office be determined, 
. other perſons rights will be greatly affected by the GP 
| event of this cauſe : That the court ought, if podle, 8 
for the advancement of juſtice, to come at the merits of 
every cauſe; and this cannot be done here without amen; rð¶ 
ing the plea, which is plainly frivolous : That the affida. 
vits produced originally by the defendant do not affect the - 
preſent application, for his buſineſs then was to defend 
himſelf againſt the information then prayed ; but when 

| that is granted, he muſt make the beſt defence =. | Bn 
and there is no ſuch thing as correcting pleading by affi- 
davit: And that the quo warranto againſt Bell was againſt 

| him as coroner, whereas the preſent is againſt the defen- 


Ene of a judgment given for the — in PY 


Gg by 


action qui tam upon the ſtatute of 12 4. ft. 2. c. 16. 
of ulury: And the judgment being affirmed, it was moved 
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dy ſerjeant Hayward on ra 3 g. 7. c. 10. 5 that coſts 


may —_ 
taxed for the defendant in error; to which point he cited 


Dy. 77. pl. 36. Cro. El. 617. on Car. 145. Cro. El 659. 
8. C. 5 Co. 101. And he ſaid, that in 13 Car. 2. ſeſſ. 2. 
c. 2. whereby double cofts are given on the affirmance of 
a judgment in error, actions on penal laws are excepted z 

which ſhews that in ſuch caſe the party is titled to 
ow. colts ; for exceptio probat regulam. 


It was as argued by Mr. Deniſon on the other ſide, that call 
Wag ſtatutes relating to coſts are to be taken ſtrictly, be- 
cauſe there were no coſts at common law. And ine the 

, | caſes in Cro. El. the conſtruction of the act of H. 7. hath 
been, that where the plaintiff below is not — 1 to com 
or damages, he ſhall not recover coſts in error; as appears 
by Cro. Car. 425. 1 Lev. 146. 1 Vent. 88. The reaſon 
is, that where no coſts or damages are recovered below, 
the bringing a writ of error cannot be ſaid to be a vex- 
atious delay. This is the preſent caſe, the plaintiff below 
being intitled only to a judgment for the treble value; 
and therefore it differs from Cro. Car. 145. that being -# 
| quare impedit, in which damages are recovered. And as 
this is an action on a penal law, it is within the proviſo 


of 13 Car. 2. and there 1 is the 1. non aaa in 16, 1 
Car. 2. c. 8. 


There wh, a contrariety in the books as to the — 8 
aiueſtion, the court took time to adviſe. And the 5 uy 
— a of the term, Lee C. J. ſaid, that notwithſtanding the 
aaäKadſꝗſes cited againft coſts, and oh the caſes in 1 7 a 
| Raym. 134. the court were unanimouſly of opinion, the 
defendant in error ought to have his coſts; and this by 
the expreſs words of H. 7. which does not fay, in de- 
* lay of execution for damages,” but © in delay of exe- 
 cution” generally: And he mentioned Cro. El. 617, 
659. as in point. He allo ſaid, that the caſe in 1 Vent. 
23. might be conſidered in a different light from the 
others, upon a very ſtrict conſtruction of the ſtatute: And 
that the preſent caſe is the ſtronger by reaſon of the ſta- 


tute 


the verdict being 


— 
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tute of 8, 9 . 3. e. 11. which gives caſts to a defen- 
dant . for him, and affirmed in 


error. | 


WT” 0 was therefore granted for the malter to tax colts 


for the defendant i in error. 


— — 


1 


— 


Merrick againſt the ane If 2 
CTION qui tam on the ſlatute of hue and cry; 


to which defendant pleaded the general iſſue : And 


for the plaintiff, it was objected by Sir 
Thomas Abney ond Mr. Taylor in arreſt of judgment, (1) 
That the declaration is not properly concluded, the words 
being, © contrary to the form of the ſtatute in ſuch caſe 
* made and provided? Whereas it ſhould have been 
4 ſtatutes” in the plural number, there being more ſta- 
tutes of hue and cry than one; particularly by the 8 G. 2 
6. 16. colts are given to the biph conſtable in defending 
the ſuit, which was not ſo before, and is an additional 
puniſhment on the hundred: And where by a new act 
more damages are given than were recoverable before, it 
zs neceſſary to refer to the ſtatute. Salk. 505. Raft. Entr. 
406, 407. (2) The officer, before whom the Bond was 
| entred into, is mentioned in the declaration to be Samue! 
N du, Eſq; ſecondary to Edward Ventris, Eſq; chief clerk 
 * to inrol pleas in the court of King's Bench: Which is 
3 a different deſcription from what is — i in the act of 


G. 2. and this ought to be purſued. (3) It doth not ap- 


pear that the perſon before whom the Plaintiff entred into 

the bond was ſecondary at that time, it being only ſaid, 
that he went © before S. C. Eſq; lecondary, S.. which 

relate to the time of the plaintiff's declaring : And the 


court cannot take notice of the time when 7h officer 
was admitted into his office. In like manner it is averred, 


that the plaintiff entred into the bond © to J. H. high 


* conſtable of * and that he was ſworn © before 7.8. 
IE —  - +3 
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« juſtice :” Whereas in all theſe caſes the word then! 
ſhould have been uſed, as © then ſecondary, c. and 
ſo are the entries. (4) The bond is mentioned to be 
given © to J. H. high conſtable of the hundred of O.“ 
which poſſibly might have had two high conſtables ; and 


therefore it ſhould have been averred, that there was but 


one. (5) The venire facias is awarded to the county at 


large, whereas it ſhould have been to the next hundred: 
For the 4, 5 A. c. 16. which requires the venire to be 
awarded de corpore comitatus, excepts actions brought on 
penal ſtatutes; and that upon which the preſent action is 
brought is not a remedial, but a penal one. That only 
can be called a remedial law, where before there was a 
right of a private nature ariſing from natural juſtice, 
' without any adequate remedy ; but where an act of par- 
liament prohibits a thing to be done, which is not malum 
in ſe, or commands a thing to be done for the good of 
the community, under a penalty, or by way of fatisfac- 
tion of damages, it is properly penal. Now before the 
ſtatute of Wincheſter, (which is for the common good) the 
party robbed had no remedy againft the hundred, and 
conſequently the ſatisfaction he is thereby enabled to re- 
cover againſt them is by way of penalty: And in this act, 
and alſo in the 28 E. 3. c. 11. it is expreſly called a pain; 
and in 27 El. c. 13. /. 8. a penalty. The action allo on 
this ſtatute hath been always brought in the name of the 
King, as well as of the party; the reaſon of which, in 
this and all ſuch cafes, is, that he is intitled to a fine 
againſt the defendant, for doing or omitting ſomething to 
the publick detriment : But if this were a remedial law, 
the action ſhould be brought in the name of the party 
only; as in the caſe of taking away tithes on the ſtatute 


of E. 6. where an action qui tam is not maintainable. Cro. 


El. 621. Raft. Ent. 446, 186. That the whole penalty is 
given to the party robbed, it is not material: For not- 
_ withſtanding this, where the act required to be done 
regards the publick utility, the law is properly penal. 
5 Mod. 311. ' Salk. 505. The preſent venire is alſo miſ- 


awarded in this reſpect, that it includes a place intereſted 
ET ON —_— 
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in the ſuit, viz, the hundred againſt which the action is 


brought. And therefore this ought to have been laid afide 
by a proper ſuggeſtion for the purpoſe, and by praying 


that the Jury might come from the next hundred. For 


theſe reaſons this venire is ill, and there was no commiſ- 


ſion for trying the cauſe, and conſequently it cannot be 


rr een 


aided by any ſtatute. Cro. El. 60 5. As to the caſe of the 


corporation of Bewdley, (which may be cited contra) there 
the venire was held good, by reaſon of the practice of the 
court: But here ſuppoſing the practice to have been 
agreeable to this caſe, yet it having been only ſince the 
ſtatute of 4, 5 4. it is not ſufficient to warrant the pre- 


It was anſwered by ſolicitor general Strange and ſerjeant 
* Bootle, (1) That though there are ſeveral ſtatutes of hue 
aud cry, yet that of Winton is the only one upon which 
W this action is founded; for the others of 27 El. and 8G. 2. 
lay difficulties only in the way of the party robbed, and 
= ti is ſufficient to ſhew a compliance with the circumſtances 
required by theſe; and the ſeveral parts of the declaration 
= muſt be referred to ſuch of them to which they are ap- 
plicable. The concluſion is therefore right; and if it had 
deen {aid © againft the form of the ſtatutes, it would 
| have been ill. Telv. 116. S. C. Cro. Fac. 187. And Lee 
C. J. and Chapple juſt. agreed, that this is a full anſwer to 
the firſt objection. And (by Chapple juſt.) if the action 
bad been given by ſeveral ſtatutes, the concluſion would 
= not have vitiated the declaration, but muſt have been re- 
jected as ſurpluſage. (2) It was argued, that the officer 
before whom the party entred into the bond is ſufficiently 
* deſcribed, for that the court is to take notice of their 
own officers. And by Lee C. J. and Chapple juſt. the de- 
ſcription is very proper, it being only a particular deſcrip- 
tion of the ſame officer, who is barely mentioned in the 
Ac. (z) It is to be taken, that the perſon before whom 


the party entred into the bond was at that time ſecondary ; 


for the court will take notice of their own officers, eſpe- 
cially ſuch as are officers on record. And ſo as to the 
Hh —_— 
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averment of giving the bond to the © high conftable, it is 
not to be ſuppoſed the bond was given to a private perſon 
who was afterwards made high conſtable ; nor would the 
averment be true, unleſs he was high conſtable at the time 


of giving the bond. The ſame may be ſaid as to that part 


Moor 606. 


— lad Ray. 


was an indictment for forgery, it was laid, that the . 
fendant exiſtens onerabilis (without the word tunc) to de- 


of the declaration relating to the fabes; which is ſet out 
in the uſual form. Vidian 210. Beſides, in civil actions 
it is ſufficient if the pleading be certain to a common in- 
tent; whereas in indictment, it muſt be certain to every 
intent. And by Lee C. J. though there may be precedents 
with the word then] inſerted, yet no caſe has been cited 
to warrant this objection in the caſe of a declaration. And 
even in criminal proceedings, as great a latitude has been 
allowed as is here uſed. For though an indictment for a 
_ forcible entry, where the words are exiſtens liberum tene- 
mentum, without ſaying tunc, is ill, and ſo hath been 
held; yet in the late caſe of The King and Ward, which 


liver allum to the duke of B. Cc. he forged, &c. and 
after great argument, the indictment was held to be good. 
And the C. J. and Chapple juſt. ſaid, that this objection 
being after a verdict, is immaterial; N the plaintiff 


could not have obtained one upon this iſſue, unleſs he had 


proved that S. C. was ſecondary at the time of giving the 
bond: And fo it is in relation to the high conſtable and 
Juſtice. (4) It being averred that J. H. was high conſtable 
of the hundred of O. he muſt be taken to be the compleat - 
officer. (5) The ſtatute of Winton has been always con- 

| ſidered as 2 remedial law, and damages being only recover 


able in an action brought thereon, theſe are not to be 


conſidered as a 


penalty. And in theſe actions it has 


been the conſtant practice, ſince the caſe of Bewdley, to 
award venires in this manner. Beſides, this being after ; 


a verdict, and the trial having been by a jury of the 


Smith and 
Phillips. 


county where the action is laid, it is aided by the 16, 
17 Car. 2. c. 8. And Lee C. ]. ſaid, that he thought this 
action is not to be conſidered as a penal one; for which 
he relied on the caſe of Smith and Phillips, Mich. 4 G. 1. 
2 5 in 
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brought againſt him, for 
the borough of (lonville in that kingdom: And = caſe, 1 
as it ae upon the ſpecial verdicd, which was given 
below, and was exceedingly prolix, was in ſubſtance this: 


— 
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in K. B. Motion for an amendment in an action againſt 
an officer for refuſing to deliver the poll, contrary to 7, 


8 V. z. c. 25. and the court there held, that in all caſes 
| where a remedy is given to the party grieved by ſtatute, 
an action brought thereupon is not to be conſidered as a 
penal one. And the C. J. further ſaid, that it is neceſſary 


that all actions brought on theſe general acts which have 


5 The = of the « court © hevieg fs doubt on | fone 
i the objections, particularly the laſt, and Probys juſt. being 
alſo abſent, the caſe was ordered to ſtand over for con- 
ſideration. And the laſt day of this term the C. J. de- 
WM clared, that he was of the ſame opinion in omnibus as be- 
fore; and that the plaintiff ought to have 3 = 

which the reſt of the court agreed. | 


1 


The ; King againſt 2 


"RROR of. a judgment given in the King's Bench 5 


in Ireland againſt ty defendant, in a quo warrants 
ſurping the office of mayor of 


The faid mn Was incorporated by King F.-1. 
the fifth year of his reign, by the name of 


Eb - 


and wp = Ty 
charter, the mayor, bailiffs, free burgeſſes and commo- 
nalty, 


a relation to the publick, ſhould be qui tam; but notwith- 
: ſtanding this, it was there held, that the da of W. 3. 
was not a penal one, and the party had leave to amend. 
C. J. alſo faid, as to the objection that the defendants 
are comprehended in this venire; that he did not remem - 
= ber, that for this reaſon the practice had been to award a 
venire of the next hundred: And that if the defendants 
had been — che Jury, there — have been a chal- 1 
knge. 85 7 
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— or the major part of them, are impowered t to > 


ſemble themſelves upon ſuch a day and chuſe one of the 


free burgeſſes, whereof there are to be twenty in number, | 
for mayor; and it directs, that ſuch mayor ſhall be ſworn 
into the office before the mayor for the laſt preceding year, 
in the preſence of the free burgeſſes and commonalty, 


or the major part thereof. It was allo found, that an an- 
tient by-law was made [ without ſaying when] by the 
mayor, bailiffs, free burgeſſes and commonalty, debito modo, 


directing that from thenceforth, upon every election of a 


mayor, the mayor, bailifls, free burgeſſes and commonalty, 
hall withdraw and nominate three out of the free bur- 
geſſes, whereof one ſhall be elected mayor, and that no 


perſon not ſo nominated ſhall be elected mayor. An act 


pl parliament made 13 Car. 2. was allo fer out, whereby 


the lord lieutenant of Ireland for the time being was im- 


powered to make ordinances for the government of the 
{aid borough; and in purſuance thereof 23 September 
= "20h: lord Eſex, then lieutenant, made an ordinance, 
that on the election of any officers for the ſaid borougb, 5 
the names of ſuch perſons ſhall be, within ten days after 


| the election, preſented to the lord lieutenant for the time 
being for his approbation, and in default of ſuch preſent- 


ment or approbation, they ſhall be incapable of acting, 
and the corporation may proceed to a new election. It 


further appeared, that anno 172 5. one Hamerton was elected 7 
mayor, and approved by the lord lieutenant, but a quo 
warranto afterwards was proſecuted, and a judgment of 
doulſter obtained againſt him. And anno 1726. three free 
burgeſſes were nominated for mayor according to the by- 
law, [which was the firlt inſtance, as far as it appeared by 
the verdict, of its having been ever executed | whereof 


bo R. Moor was one ; and be was choſen mayor by ſome of 


the burgeſſes, and preſented to and approved by the lord 


lieutenant, and was alſo ſworn into the office, and exer- 
ciſed it till the year 1727. when there was judgment of 
_ ouſter againſt him; and it appeared that at the fame time 
| when Moor was choſen mayor, and alſo from that time to 
the yr 1731. one Morgan was elected mayor by the 
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major part of the burgeſles, but without any nomination. 


or approbation by the lord heutenant ; and other perſons 
from time to time were alſo elected, and were nominated 
and approved, and acted as mayor; the laſt of which was 
mentioned to be John Power And on the charter day 


1731. the defendant, a free burgeſs, was nominated with 
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two others for mayor, and was choſen mayor by ſome a 
the perſons © who ated” as mayor, bailiffs, free bur- 
geſſes and commonalty, the ſaid Morgan being alſo elected 
into the ſaid office by the majority, without any previous 
nomination; and the defendant was afterwards preſented 

| to the lord lieutenant and approved by him, and was 
ſworn © as well in the preſence of the ſaid James Ppwer 

— quam plurimorum liberorum l and he exerciſed - 
the office of mayor. | 


The principal queſtions i in this als 1 were, (7) Whether = 


” And i it was now «ok by Mr. Taylor "IF he plaintiff 3 
in error, (1) That this is a good by-law: For though 
corporations are creatures of the crown, and muſt act in 
conformity to the preſcriptions contained | in their charters, 
| yet they may certainly circumſcribe the number of electors, 


| the by-law ſer out by the jury be a good one. (2) Sup- | 
poſing it is, whether the defendant appears to be * 5 
choſen and ſworn 1 into the office of mayor. | 


where this was indefinite before, in order to prevent the 


I 1 Acne AD 


_- 


_ confuſion ariſing from a popular election. The Caſe of cor- 
Porations, 4 Co. 77. b. 3 Bulſ. 71. Jenl. 273. And the 
tame argument of conveniency 8 to the preſent by- 
law, which reftrains the number, not of electors, but of 
the perſons out of which the mayor 1s to be choſen ; 3 
this facilitates the election, and tends to prevent confulton, 
But ſuppoſing that this by-law cannot be {upported on te 
, of publick utility, yer it cannot be conſidered as 

an uſurpation on the crown, as nothing is contained 
therein but what the parties had a right to ordain. Both 
the electors, and the perſons to be elected, have a power 

of abridgings by common conſent, their reſpectire rights: 


2 
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de fatto, eſpecially where he executes the office without | 
5 * 
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| * here the electors have circumſcribed themſelves, as 1 ne 
the objects of their choice ; and the free burgeſſes regu- el 
late themſelves only as to their right of being choſen, ye 
(2) Though a mayor de facto only preſided at the aſ. ca 
ſembly 5 0 the defendant was choſen, yet the preſence ne 
of the mayor at the election being not made neceſſary by b. 
the charter, he is to be conſidered at the election not as ( 
mayor, but quatenus a free burgeſs only. As to the ſwear- a 
ing, this indeed the charter directs to be before the mayor b 
of the preceding year: But it being a neceſſary act, it is n 
ſſiufficient if. performed before a mayor de facto. And in J 
Ling ard the caſes of The King and Sutton, Irin. 4 C. 1. and The 1 
rot. King and Kynaſton, . it was much debated, what acts 1 
by an officer de facto are good; it was agreed, chat judicial 1 
acts, and acts of neceſſity, may be executed by an officer 5 
* 
| 


on the other ſide it was a by Sir Thomas Abney, 
(0 That though it muſt be admitted that corporations 
may make ſuch by-laws as are reaſonable, though there 
be no clauſe in their charter giving them ſuch power, yet 
the preſent by-law is void, becauſe it doth not narrow the 
number of eleCtors, as in the caſes cited contra; but it 
veſts a right in three burgeſſes of being choſen mayor, 
excluſive of the others; whereas by the charter ſuch right 
is given to the whole body of burgeſſes. The conſequence 
| hereof may be, that thele three 3 Sg by contrivance 
amongſt themſelves, may enjoy the office of mayor be- 
tween them for ever. And it has been held, that where 
a particular day is appointed by charter for election, it 
cannot be adjourned by a by-law. Beſides, this by-law is 
deſtroyed by the ſarne hands that made it; for it ap- 
pears that Morgan has been always choſen mayor by 2 
majority of the electors, without any nomination: 80 
that it was never acquieſced in. And it is obſervable that 
cClonville appears to be a modern borough, erected within 
time of memory. And it is not — * when the 
by-law was made, or whether it be in writing or not; 
I | nor 


* 


not ſufficient to ſupport the breach of the charter. And 
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nor is it found that it was ever put in practice till Mos 
election, anno 1726. ſo that here was only about fie 
years uſage before the defendant's election: And in the 
caſe of The King and Beckworth, 120 years uſage was held Tg s 


here too Moore was afterwards ouſted in a quo warrants. 


(2) The election and {wearing in of the defendant are ill, 
as there was then no legal mayor ; nor indeed has there 
been any ſuch ſince the year 1725. for the perſons choſen 
mayors for the two years following were both ouſted by 
judgment, and conſequently the corporation was then dii- 
| ſolved, there being no clauſe in the charter to warrant the 
' mayor's holding over. And not only the mayor was an 
uſurper when the defendant was elected, but alſo ſeveral 
of the burgeſſes and bailiffs who were then preſent; and it 
is only found that they acted as mayor, bailifts and free 
= burgeſſes. The defendant's ſwearing is alſo ill in this reſpect, 
that in the charter it is required, that the mayor be {worn 
n the preſence of the mayor of the next preceding year, 
and before the free burgeſſes and commonalty, or the 
majority : Whereas here it is ſet out, that the defendant 
L was ſworn in the preſence of the mayor © quam plurimo® 
© rum liberorum burgenfium;” which words [quam plurimo- 
= me ſignify only a great many, and not the majority. 
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And in the caſe of The King and the mayor of Penryn, Eaſt. King «nd 
10G. 1. where the defendant was duly elected, but not Penryn. | | 
| well ſworn in, there was judgment of ouſter againſt —_ 
It was further objected, that the verdict ſets out, that the 5 
defendant was ſworn in © before the ſaid James Power,” 
whereas John Power is before ſtated to be mayor at the 

time of the defendant's election, and no ſuch perſon is 

mentioned as James Power. But this objection the court 
immediately over - ruled, the words being 8 before the : 


laid James Power. ** 


It was replied, 1 other things, that though the 
by-law is not ſet out to be in writing, yet it being men- _ 


tioned to be made debito modo, this objection is not ma- 


terial. And as to what 1 18 laid, that leveral of the mem- 
bers 
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bers preſent at the aſſembly when the defendant was ele. 
ed were uſurpers ; this does not appear by the verdict, A 
to the ſwearing, the words © quam plurimorum may pro- 
perly be underſtood of a majority; and it is not to be 
intended that a minority only were preſent, eſpecially as it 
is plain that a great many were there. | 1 


The C. J. and Probyn juſt. were of opinion, that this 
| by-law, which is made by the whole body, is good as to 


the ſubject matter of it; nothing being done by it but 


regulating the election, by conferring a power on the 
mayor, bailiffs and free burgeſſes, of nominating three 
perſons in order to be choſen mayor; which ſeems a very 
_ reaſonable regulation, and to fall within the reaſon of the 
caſes cited for the plaintiff. But Page juſt. doubted if the 
by-law is good. And Chapple juſt. dechned giving any - 
opinion on this point; but he ſaid, that he had known 


| caſes, where a ſel body had a power to make by-laws 


and it has been objected, that they cannot reftrain the 
number of the perſons to be elected: But that here it 


may be different, becauſe this by-law is made by the 


whole body. Lee C. ]. alſo ſaid, that the uſage was not 
material on this record; for the force of uſage ariſes only 


rom the ſuppoſition of a by-law, of which, where there 
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is none in being, it is evidence, examinable by the jury: 
But here a by-law is found. And as to the election itſelf, 
Probyn juſt. ſaid, that it doth not appear that the mayor 
who preſided at it was an illegal one, it being mentioned, 
that the mayor, bailiffs and burgeſſes acted as ſuch ; and 
their right was not in judgment before this jury. And 
he ſaid further, that an officer de facto may do ſuch acts 
as are for the preſervation of the conſtitution, all one as 
the lord of a manor pro tempore may do neceſſary acts. 
The reſt of the court were ſilent upon this point: But 
they all held, that it was not here ſufficiently ſhewn 
the defendant was ſworn before a majority, for the 
words © quam plurimorum do not neceſſarily figrify this, 
but ſeem rather to imply a minority: And in theſe cafes 
a compleat title muſt be ſhewn, by a good ſwearing, as 
| 2 | ee 1 well 
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| 7 as an election; as it was determined in the houſe of 
lords, in The King and Pindar. | A 


V pon this objeckion en tho court were ſtrongly 

inclined to affirm the judgment. But ſerjeant Parter being 
retained to argue the caſe for the defendant, an | ulterins 
concilium was now granted. Poſt. 27 


E 


Berrington on the demiſe of Dormer 

againſt Parkhurſt and others. 
3 * £4 hr ges. e. 4. AT: VER Hin 272. 2. . 4. ee, 
A N ejectment was brought | on a demiſe made 1 a | 

ber 1731. to hold from September then laſt for 
twenty years; and upon Not guilty pleaded, a * ver- 


= diet was found : And the caſe was in effect this: 


3 ow Dem, Eſq; and Sir —_ Dormer, (bis fou and 
= apparent) being ſeiſed of the lands in queſtion in fee, 
| by feoffment dated 1 3 Auguſt 1662. and common recovery, 
| conveyed the premiſſes to truſtees and their heirs, part 
thereof to be to the ule of Sir John Dormer for ninety- 
nine years, determinable on his life, © and after his death, 
© or other ſooner derermination of the eſtate limited to 
e the ſaid Sir Jobn Dormer,” to the uſe of the {aid tru- 
ſices © during the life of Sir John Dormer, to preſerve 
the contingent uſes, © and after his deceaſe” to Suſanna 
| Brown (the intended wife of Sir John Dormer) for her life 
for her jointure: And as for the reſt of the premiſſes, to 
the uſe of John Dormer for his life, remainder to the uſe 
of Sir John Dormer for ninety-nine years, determinable on 
bis life; and after the determination of the ſaid ſeveral 
eſtates, all the premiſſes are limited to the uſe of the firſt 
and other ſons of Sir John Dormer on the ſaid Suſanna in 
tail male; and after ſeveral other uſes, © to the uſe of 
Robert Dormit; ſecond fon of the ſaid John Dormer, for 
* n and — | 
I © 
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8 ſeſled of the premiſſes for ninety- nine years, determinable 

on his life, (all the preceding limitations being ſpent) and 

| Fleetwood his only ſon levied a fine of the ſaid premiſſes, 
= whereupon a recovery was ſuffered to the ule of Robert 

5 in fee. = | 


— a 


4. ſooner determination of the eſtate herein limited to the 
„ fſaid Robert Dormer for ninety-nine years as aforeſaid, to 
'+ the uſe of ſaid Sir R. J. and Sir V. C. [ the truſtees | aad 
their heirs, for and during the natural life of the ſaid 


©. Robert Dormer, upon truſt to ſupport contingent re- 


make entries as occaſion ſhall require, but to permit 
the ſaid Robert Dormer and his aſſigns to take the rents 
and profits thereof during his natural life, and after the 
end or other ſooner determination of the ſaid term,” 
do the uſe of the firſt and other ſons of Robert Dormer in 
tail male; and after ſeveral other remainders, [which are 

| now ſpent] to the uſe of Euſeby Dormer [the father of 


minable on his life, with remainders to the truſtees to 
| preſerve contingent remainders, and to the firſt and other 
ſons of Euſeby in tail male, [as before] remainder to ſaid | 
Jobn Dormer in tail general, remainder | to bis heirs and 72 
—_ Ee Mo 


8 a; z who with their huſbands (one of whom was Mr. 
Juſtice — Aland) — entred 1 into the {aid pre- 


huſbands levied a fine 


« after the death of the {aid Robert Dormer, or ak 


* mainders, and for that - purpoſe to bring actions and 


the leſſor of the plaintiff ] for ninety-nine years deter- 
e term 2996; Kader n who was then poſ- | 


22 June 1726. Flame, fon of Robes, died without 


„ e Delos died, bake four daug ben 


miſles. 


o. the ſaid daugh 
the lard — 
1 3 September 


And Baft Eafter term 1. ters and their 


a | 
. 


* 
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3 September 1731. Aſp 
by being ſpent, 
10 September 1731. the Laid John actors into the ſaid 


premiſſes to make the demiſe in the declaration; and 


claiming the ſame as his * and freehold. 


1 The queſtions i in this caſe were, (1ÞWhether the eftate- 
| tail, which Joby Dormer (the leſſor) was intitled to under 


"0 January 1731. he actually entred into the premiſſes, . 


the ſettlement, at the death of Euſely his father, is barred, 
either by the foe levied by Robert and his {on Fleetwood, : 
and the recovery ſuffered thereupon, or by the fine levied 

buy the daughters of Robert and their huſbands. (2) Sup- 
| poling that the leſſor hath a right to the premiſſes, whe - 
ther he has purſued the proper method for recovery there= 
of, by bringing this ejectment; and whether this action 


127 


by Dormer died, leaving illue 
105 Dormer his eldeſt {on : And the meſne — 


be maintainable, as the day of the E 's laid before e 


7 his actual uy” for avoiding the laſt fine. 


Hg general Strange for the defendants. 


S. C. 2 Vent. 334. And it cannot be regarded as a fine 


Neither can this fine have any effect, conſidered as levied 


founded on a diſſeifin, becauſe it is not found that Robert 
was out of poſſeſſion, but the contrary. Lit. ſe. 279. 


And it was — laſt Hilary term by 1 Mr. 1 as ET 
the plaintiff, and ſerjeant Wright for the defendants ; and 
this term by Mr. Chute for the plaintiff, and ſolicitor 


It was argued for the a. (1) That no at has 8 
been done ſufficient to defeat the leſſor's right. For as to 
dhe firſt fine, conſidering this as levied by Robert Dormer 
only, ir can have no manner of operation, becauſe he was _ 
but tenant for years ; and conſequently as he had only a 
chattel intereſt, and a fine is in nature of a real action, 
the fine nil peratur, and is a mere nullity. Saffyn's caſe, 
J. 123. b. 124. 4. 3 Co. 77. b. Harar. 3 2 Lev. 52. 


8 _ 


— 


1 
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— 


— 


by Fleetwood, for the ſame reaſon as is before mention. 


eld, viz, becauſe the freehold was in other perſons, and 


be had only a remainder expectant thereon : For the 
truſtees had an eſtate paramount and prior to that of 


Fleetwood; and therefore their eſtate could not be barred. 


or diſplaced by his fine, it being impoſſible that a difcon- 


tinuance ſhould be wrought by one who is not privy in 


eſtate. Litt. ſe. 637. 9 Co. 106. 4. 10 Co. 96, 9). 


1 Sid. 83. And the warranty in the fine is not in the 


leaſt material, becauſe it does not deſcend on the preſent 
leſſor. This fine therefore being void, quia partes finis 


nihil babuerunt, and no eſtate being thereby deveſted or dif. 


placed, it is to be thrown out of the caſe as intirely im- 
material. And as the recovery is ſuffered thereon, this 
muſt drop too, becauſe if the fine is void, there could be 
no good tenant to the precipe, the freehold ſtill remaining 
in the truſtees for ſupporting the contingent remainders. 
The next thing to be conſidered is, the fine levied by the 
daughters of Robert and their huſbands, (who have no 
manner of claim under the ſettlement) and the legal con- 
ſequences thereof. Now all the effects which a fine can 


$ 


poſſibly have, muſt be either by way of bar or of diſcon- 
tinuance. It is plain that this fine cannot work by way 
of bar, it being expreſly found that the leſſor entred into 
the premiſſes within five years after the levying of it, ac- 
cording to the ſtatute of 4 H. 7. c. 24. and the preſent 
action is brought within one year after the entry, as is 
required by 4 4. c. 16. Neither can it work a diſconti- 
nuance, becauſe the defendants, without any right or 
colour of title, under the ſettlement, entred into. the pre- 
- miſſes, whereby they became diſſeiſors, and gained the in- 


Their acts therefore cannot amount 


tire fee. Litt. ſect. 


to a diſcontinuance; for to make this, (1) There muſt be 
an eſtate deveſted; (Co. Lit. 327. b.) and this was impoſſi- 


ble in the preſent caſe, as there was no eſtate left in the 
diſſeiſee. And (2) none can deveſt an eſtate · tail but one 
who was once ſeiſed thereof: (co. Lit. 3 33. b. 338.6. ſect. 
637.) Whereas here the leſſor was intitled to an eſtate· tail, 


which the cogniſors were utter ſtrangers to. And in this 


caſe 


. a * * by] ä , 
, * 9 . | * 3 * ; 
x g „ 1 


. » 
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al the 22 


that can only diſcontinue the eſtate of him on whom it 


deſcends. To the ſecond point it was argued, that as the 


leſſor's right of entry ſtill continued, for the reaſons be- 


fore mentioned, he may bring an eje&ment, and lay the 


day of his demiſe at any time ſubſequent to the diſſeiſin, 
and to the accruing of his title, in order to recover the 
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can make no — becauſe bh 


meſne profits. And though the day of the demiſe is here —_ 


——_ to the leſſor's entry, yet this action is main- 


| tainable, becauſe the entry was not neceſſary to intitle him 


to the action, but only to preſerve his right of entry : 


+ And as this ejeCtment is brought within five y years after the 
| fine, and conſequently the fine has no effect, there was 
no need of proving any entry. The finding therefore of 


the time when the leſſor entred, is to be rejected as a cir- 
cumſtance quite immaterial ; for the ſaving of a grant or 
ſtatute is to be conſidered as part thereof; (Co. El. 372. pl. 


19. Cart. 99.) and conſequently when the leflor proved 

| himſelf to be within the ſaving, it was ſufficient, as he 
was thereby taken out of the ſtatute : And it appears 
that at the time of the demiſe he had an eſtate in the pre- 
miſſes, the word ſaving implying the exiſtence of the thing 


110, 111. It is alſo material, that in ejectinent the de- 


miſe is only a fiction in law, and a matter in pais be- „ 


ſaved. Upon this verdict he has a compleat title: And a 
| verdict will ſometimes cure a fatal miſtake in the decla- 
| ration, even where the realty is concerned. Sau. 10g, | 


tween the leſſor and leſſee; and in this caſe it works an 


eltopple between them, . it being for twenty years, 1 
it muſt be by deed. Here is alſo a confeſſion of leaſe, 


entry and ouſter; and as the leaſe muſt be made on the 
land, the parties a by this confeſſion, that the leſſor 

was then in poſſeſſion, and are concluded hereby. Beſides, 

by the leſſor's entry he was remitted, and conſequently 
muſt be conſidered by relation, as having been in poſſel- 


| tion ab initio. All tortious and injurious acts done during 
the diſſeiſin are thereby purged: (11 Co. 51. 4. b. Hob. 
33.) And by the ſame reaſon it makes good all te meſne 
acts done by the diſſeiſee, except ſuch as are void, which 
by LI indeed 
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7 will not be validated thereby. 2 Co. 55. b. It is 
alſo proper to be conſidered, whether an ejectment is not 
a proper action within the ſtatute of H. 7. for avoiding a 
fine. Now formerly, the uſe of ejectments was only for 
a termor to recover his term where his lord ejected _ 
and afterwards they were uſed upon an ejectment b 


ſtranger : Bur in the time of lord Dyer, they begun to be 
brought in the place of other real actions, and have ever 


ſince been uſed accordingly. Hale's preface to Rolle's Abr. 


It is therefore reaſonable that this ſhould be taken to be an 
action within the meaning of the act, according to the 
old rule, ad ea que frequentius accidunt jura adaptantur : | 
For laws are always to be conſtrued according to the exi- 
gencies of the times, and are often taken to extend to 


remedies which were not uſed at the time of making them, 


but are ſubſtituted in the place of ſuch as are { peciſed 5 
therein. So the 4 E. 3. c. 7. which gives an «Sion of 
treſpaſs to executors de bonis aſportatis, though it does 
not in the leaſt ſavour of the realty, yet it extends to 
” ectments. 9 Co. 78. b. And an action of trover will alſo 

le within that ſtatute, though it was not then uſed, but 
was afterwards introduced and {ubſtiruted in the place 15 

of detinue and treſpaſs. Cro. El. 377. And even in cri- 


minal matters acts of parliament have been taken, by 


equity, to extend to caſes not ſpecified i in the ſtatute, 
Jones 159. 
Another rule is, that laws ought to be ſo expounded as 
tends moſt effectually to advance the remedy inſtituted, 
and ſuppreſs the ill provided againſt by them: But if 
„„ ejectment, which i 18 feſtinum remedium, and an eaſy and 
begneficial method for recovering of poſſeſſions, and ought 
therefore to be favoured, is not to be taken as included in 


where they have been within the miſchief. T. 


this act, the injurious methods of gaining eſtates by diſ- 


ſeiſins, fines and nonclaims, where there is no right, will 
become more effectual; eſpecially as the generality of 
people cannot be ſuppoſed to know the difference between 
real and mixt actions, and that an ejectment is not within 
_ the att. Beſides, the ſtatute is very general; and the 
word [aQtion] which is there uſed comprehends an eject- 
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ment, though it be a poſſeſſory action, as well as any 
other. And in ejectments, the right and title to lands are 
tried, all one as in real actions, and they have exactly the 
ſame effect. The reaſon of the act, in requiring an ac- 
tion to be brought in five years, is allo fully anſwered by 
an ejectment, that being only that a right to lands may 
not lie dormant for a long time, and ſtart up afterwards 
to the prejudice of purchaſors: And it has been allowed 
as ſufficient to ſave the time upon the ſtatute of Fac. . 
of limitations, becauſe it anſwers the purpoſe of real ac- 
tions, in being notice, equally with thoſe, to the tenant in 
poſſeſſion. And laſtly, (it was ſaid) there is no caſe 
- RH where it is determined, that an ejectment, at this time of 
0 day, is not comprehended within the at. 
7 


co, WW a 0” , RT 


* On the other ſide it was argued, (1) That the fine le- 

4 ** by Robert, though he was tenant for years only, 5 

s not void, but voidable only, by entry or action; and the 

0 exception, quod partes finis nibil habuerunt, Cc. implies 
0 that it muſt be avoided by proper pleading in an action. 

t . Such fines are | certainly good : by concluſion between the i EG 
BY And though nonclaim will 

"M not prevent ſtrangers from taking advantage of the above _ 
E exception, (Moor 251.) yet ſuch fine is a bar till it be 
. 

8 

| 


parties. Bro. Fines levie 109. 


: | Properly avoided. As to the joining of the remainder- 
man (Fleetwood) in this fine, ſuppoſing an intermediate 
eſtate of freehold in others, this will be of no avail ; but 
* as the limitation to the truſtees is here penned, the fre- 
4 bold was in Fleetwood, and not in the truſtees : For the 
I | remainder limited to them is either a void or contingent 
tone; in either of which cafes the remainder to the firſt 
+ ſon of Robert became veſted as ſoon as he was born. By 
- | the firſt part of the limitation, the eſtate is limited © after 
* * Robert's death” to the truſtees to hold for his life? 
— Which is abſurd and void, as being impoſſible to take ef- 
n fect. Co. Lit. 28. b. Cholmley's caſe. 2 Co. 51. a Telv. 
n 149. Ny 132. The other words [or other ſooner de- 
e termination] plainly make the remainder contingent: And 
though the truſtees were in eſſe, this will not make 8 
veſted 


* 


132 Hilary Term, 11 Geo. H. 1737. 


conſtruction, becauſe there was no need of a continuance 


to them was made. In a court of equity, truſtees are 


veſted intereſt, it being to ariſe on a future accident. By. 
raſton's caſe, 3 Co. 19. 8. C. 2 Roll. 419. Theſe words 
muſt mean ſomething to happen in the life-time of Nobert, 
becauſe the truſtees are, by other words, to hold after his 
death: And as no contingency then happened, (for the 
joining of Robert with Fleetwood in the fine makes no for- 
feiture, but each thereby granted what he lawfully 
might) the conſequence is, that the firſt remainder that 
could veſt did veſt; for the law will not ſuffer the free- 
hold to remain in abeyance. Bowles's caſe, 1 1 Co. 80. 4. 
And this conſtruction is alſo enforced by the ſubſequent 
limitation to the firſt ſon of Robert, the words being, 
and after the end or other ſooner determination of the 

term; which muſt mean the term of ninety- nine years, 
limited to Robert: So that by the words of the deed, as 
ſoon as a ſon is born, the eſtate of the truſtees is to end. 
And the intent of the parties is not fruſtrated by this 


| of the eſtate of the truſtees, when the very perſon was 
born to take the remainder for whole ſake the limitation 


always conſidered as the inſtruments only of the perſon 
for whoſe ſake they are made truſtees ; and therefore if 


they were to do any act which they had a legal power of 
doing at the inſtance of ſuch a perſon, they would not be 
| ſubject to cenſure. And a court of law, where the parties 
now are, will not reject ſenſible words out of a deed. For 


| theſe reaſons this fine is well levied ; and conſequently | 


| there was a tenant of the freehold, againſt whom the 
whole eſtate could be recovered: And the leſſor is barred 


by the recovery, on account, not of a recompence but of 
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a better right in the defendants. As to the fine levied by 
the defendants, this (it was admitted) could not make a 
diſcontinuance, becauſe they had no eſtate. They were 
diſſeiſors of the fee; and ſo it is agreed on the other fide. 
And a fine levied by a diſſeiſor with nonclaim is an ef- 
fectual bar; for if the parties be ſeiſed of the freehold, it 
is not material whether it be by right or wrong; and to 
ſuch fine it cannot be excepted, quod partes finis nihil 

= —_— Hbabuerunt. 


7 


22 
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2 Lev. 52, The act of H. 7. is a ſtatute of repoſe, and 
a fine levied according to it is notice to all perſons of an 
eſtate gained thereby ; and conſequently if they who have 
right do not aſſert it in time, it is their own fault. How» 
ever, as ſuch fine alone is not an effectual bar, the next 
point to be conſidered is, whether the plaintiff can re- 
cover in this ejectment, the day of the demiſe being laid 
before the entry of the leſſor. At common law there 
were four ways of claim, two by record, as by precipe 


| plaintiff in ejectment. 2 Roll. 65 3. pl. 29. Goodtitle on the 
demiſe of lord Gower and Thruſtout, Mich. 9 G. 2. in this 
court. In ejectment it was objeCted, that a knight ought 


the leſſee: And they cited Holborne and Kingſton, in the 
| houſe of lords, brought by writ of error from Ireland, 
| Where in ejectment the ſame point was determined ac- 
cordingly. There is alſo a great difference between ac- 


been determined, that an entry in ejectment is not ſuffi- 
; . 3 


quod reddat, or entry of a claim entred in the. record of 
S the foot of the fine, and two in pais, as by actual entry 

or continual claim. And by the ſaving of the ſtatute of 
H. 7. they are reduced to two only, viz. action and lawful 
entry. The queſtion then is, what is the meaning ß 
| theſe words in the act; which being a quieting one, the 
ſaving thereof is to be conſtrued ſtrictly. Moor 457. As 

to the word action] this cannot take in ejectments, be- 
cauſe (it is admitted) theſe were not in ule, unleſs in 
| ſpecial cafes, in the reign of H. 7. and even now they 
will not lie in all cafes, as after a deſcent, or the time of 
limitation expired: And ſtatutes and grants are to be ex- 
pounded according to the time when they were made. 
heſides, an ejectment is only a fictitious proceeding, (Salk. 
246.) and the act certainly means, not a fictitious but a 
real action. It is alſo a ſuit, not of the leſſor but of the 
oodtitle on 
dem. of lord 


Gower and © 


Holborne wad 


do be returned on the jury; but the court over-ruled the 
objection, becauſe it was to be conſidered as the ſuit f „ 


Ki 


_— 


n 
1 
, AN 


(/4 


tions brought for recovering the freehold, and poſſeſſor x 
actions, which an ejectm ent is. The other words in the 
ſtatute mean an actual entry. 2 Inſt. 518. And it has 


133 
habuerunt. 3 Co. 79. a. b. 87. b. Co. Lit. 298. 4. 372. * r 
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ie Term, 6 17s 


Reſolution of 
all the judges 


| England, except baron Price, that in caſe of a fine, there 


bereof is, that in this caſe the actual entry being after 
be demiſe, this cannot ſupport the preſent * though 
it will take away the effect of the f 
dle that one out of poſſeſſion ſhould maintain a poſſeſſory 
action; and it is contrary to experience that an entry 
after the day of the demiſe ſhould maintain an ejeAment If 
by way of relation. Formerly, as it has been admitted, 
an ejectment lay only between a leſſor and leſſee; and 
therefore it would be very ſtrange if a diſſeiſee can nor 
maintain one againſt a diſſeiſor before entry. And the 
8 ſtatute of 4 * 0. 16. means an actual entry, and ſhews 
| that a previous one is requiſite. Upon the whole matter 
therefore the party is at leaſt barred of this action, be 
having made no entry before the demiſe to -=_ the nd N 
. ſellion. = P 


ing the firſt fine; that as in purchaſes the pecuniary con- 
ſideration makes it reaſonable to conſtrue deeds a 
the grantor, ſo in the caſe of voluntary deeds and 
ſettlements, the conſtruction muſt be * by the i — 
of the donor, ut res magis valeat 
2383. Plowd. 161. Benl.— 
holds place moſt ſtrongly i in 7 caſes where the intent is 

to keep an eſtate in the male part of the family, which 


preſerved. Plowd. 305. Litt. Rep. 219. It is alſo to be 
remarked, that both wills and deeds are to be conſidered 


Williams and ; 


my 


cient to avoid a fine. 1 Sand. 319 8. C. 1 Vent.” 42. 
8. C. 1 Mod. 10. S.C. 2 Keb. 555. Skin. 424. And a6 
cordingly it was reſolved, anno 1703. by all the judges of 


muſt be an actual entry; and an entry to deliver a decla. 
| ration in ejectment 1 is not ſufficient. | Which reſolution is 
"i reported in any of the books.] The conſequence 


e: For it is impoſſ. | 


Ie was replied in kw to the li ahjefion, that 4 
the freehold was in Fleetwood Dormer at the time of levy- 


2 


m pereat. Litt. ſect. 
Finch 60. And this rule 


is preferable to the female, as by the former the name is 


as they ſtood at the time of their making ; and therefore 
in Williams and Browne, Mich. 8 G. 2. in this court, where 
the queſtion was upon a will in relation to croſs remain 


ders, 


a i. lat. * — _— — — 8 . 8 hn 
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fk it was faid by lord Hardwicke, that it though at that _ - 
time there were but two perſons in eſſe, the caſe was to 
be conſidered as it ſtood at the time of the will; and 
therefore as there might have been more perſons in being, 
the court determined againſt the croſs remainders, accord- 
ing to the rule, that there cannot be ſuch remainders bes 
tween more than two by implication, So here, as the 
eſtate of the truſtees was limited only to ſupport the re- 
mainder to the firſt fon of Robert, if he had not been born 
till after the determination of Robert's eſtate, and his being 
born before was merely accidental, the ſettlement is to be 
conſidered in the {ame manner as if he had not been born 
dll afterwards. It is another general rule, that remain - 
ders are never to be conſidered as contingent, where by 
any conſtruction they can be taken for veſted. Chudleigh's 
h ab. 1 Co. Now as to the deed itſelf, it is to be obſerved 
in general, that by the firſt part thereof a good eſtate of ß 
fee-lumple is reſted 3 in the truſtees ; and no more is to be 
a taken from them than what is fallicient to ſerve the donor's 
= intent as to the uſes. In Shaw and Weigh in X. B. there -. .-. :. 
| was a deviſe to truſtees by ambiguous words, and —_ TT 
were enlarged in order to ſerve the uſes. Beſides, x 
Robert was plainly but a tenant for years, if the freehold 
was not in the truſtees, it muſt have been in abeyance, iff 
dhe birth of a ſon, which was merely accidental, had not 
= happened ; and then all the uſes might have been fruſtr - 
ted by a feoffment by Robert. As to the words, and 
from and after the death of the ſaid Robert, or other 5 
_ © ſooner determination of the eſtate herein limited to the 
| * (aid Robert as aforeſaid, &e.” theſe are inſerted only ro 
| accelerate the entry of the truſtees for the preſervation ß 
the uſes both :mplied and expreſſed, and muſt be con 
ſtrued reddendo fingula fingulis. * it is to be obſerved, 
that the ultimate determination of Robert's eſtate is cen- 
| tain, wiz, the end of the term of ninety- nine years by 
| efflux of time; and his death and forfeiture are things 
which would be implied in law if theſe words had been 
omitted; ſo that the time is the true meaſure of his 
eſtate. Powd: 108, 109. Dy. 261. ö. — — — 
enee 
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hence it follows, that though Robert's death or me 
are things which might or might not happen, yet as the 
term muſt neceſſarily end as aforeſaid, the remainder to 
the truſtees is not contingent. Boraſton's caſe, 3 Co. 2 : 15 
Pollex. 56. Raym. 427. Hutt. 118. The words 
fore the limitation to the firſt ſon of Robert, [after 1 
end, Oc. of the ſaid term] may as well be conſtrued to 
mean the eſtate pur auter vie limited to the truſtees, as 
the term limited to Robert. Laſtly, if the conſtruction 
contended for by the plaintiff be allowed, the intent of 
* the grantor will take 1 and this is ſuch as the law 
commends, viz. the bonour and name of the family, 
which ought to be preſerved norwithftanding a little in- 
— in the — of the ſettlement. ” 


The court, who arpted ſeriatim, gare! no. opinion upon 
the firſt point: But they unanimouſly held, (1) That an 
fa. ie actual entry is neceſſary to avoid a fine; and this is now 
1 > >”; Sar. 5 o fully ſettled, that it is not to be 4 or diſputed. 
1 Pd gen „* 6. 3 ſaid, that this is by way of conformity with 
=—_— 4 antient method of avoiding fines, which is mentioned 
2 Inſt. 518. ( 2) It was alſo reſolved, that this ac- 
tion is not maintainable, becauſe the demiſe is previous to 
the entry: For in the caſe of a fine, the party hath no 
title before an entry; the reaſon whereof (as C. J. -{aid) 
does not ariſe from the ſtatute of H. 7. but from the 
; puiſſance of a fine at common law, this being in the na- 
ture of a recovery in a real action: And conſequently the 
demiſe is abſolutely void, and it cannot be made good by 
a ſubſequent entry by relation, which can make good ſuch 
acts only as are voidable. This caſe therefore is not 
parallel to an action brought by a diſſeiſee after entry for 
the meſne profits, to which it has been compared; for 
here if the leſſor is intitled to the meſne profits from the 
time of his demiſe, he will recover them from a time 
when he had no title; whereas in the other, the profits 
| are recoverable only * the time when the diſſeiſee had 
a title. And Chapple juſt. ſaid, that there was a great dif- 
ference between an entry for purging a diſſeiſin, and an 
4A * r 


= 22 H 'Geo. TH 1730. 


enn for anoiing» fie for which he cited Moor 450, 
437* | 


Upon this fond point Judgment Was given. for the 
defendants. And a writ * of error being d brought 
in parliament, it was there affirmed. 
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Note; Upon hs ft ar 


gument 4 this a. lord Had: | 

wicke, then C.]. of this court, Was ſtrongly inclined to 5 

| think, (but without giving an opinion) that this ation * 
was not maintainable, for the {ame reaſon which the court 
2 went on, viz, becauſe the demiſe is laid before the 


, and conſequently is to be conſidered as s ablokucly a 
| the 1 _ then out of MOR 
4 The King agpintt/ Haddock. 
h INadtwent at a ſeſſions mentioned i in the caption to be 
d WH | © held 5 april 17 I" for the conſervation of the river 
-* * Thames at Fulbam, c. before Sir John Thomſon, mayor 
to 


* of the city of London, and 3 of the river of 
1 « Thames, and of the water of Medway ”” And it was for 
putting and placing on the ſoil of the ſaid river of Thames 
on the firſt day of Auguſt 1732. [in figures] 200 [in 
figures] loads of brick, Oc. to the damage of the King's 
3 ſubjects. To this indiftment the defendant demurs. 


And it was ** laſt M e term = bs Mr. Flaw 
for the defendant, and ſolicitor general Strange for the 

proſecutor ; and this term by ſerjeant Wright for the de- 

fendant, and Mr. Bootle for the W And the de- 
lich. 14G. 2. in K. B. a ds 


80 > "oy 2. . 
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_— 
ame effect as in this caſe : r 
rr nw i 
mination] and that it was not a contingent but a veſted remainder, to take effect in 
on the determination of the precedent eftate in any manner ; and confi 


that the fine - 
„ forge oe oo and the gocovery too. ORE 
Plaintiff : And afterwards It was affirmed in Pant. 
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of a caption being in order to ſhew a juriſdiction. 80 
it is in the caſe of proceedings before commiſſioners, 
of cyer and terminer, of gaol delivery, and before juſtice 
of peace. Hale's Hiſt. N C. Vol. 2. 166. Tremaine 200, 
219, 230, 280, 307, 330. 2 Keb. 139. Salk. 193. 


* 


m and 


__ _ Stoughton, 


and it was objected, that the words | cuſtad pacis| were 
not a ſufficient deſcription, and that the other words 

| [ nec non juſticiariis | did not help it : And Paſch. 4 G. 2, 
judgment was given for the defendant, upon this and 
other objections. But Lee C. J. ſaid, that he believed 

the court delivered no opinion upon that exception. |] And 

ſo if a party juſtifies in pleading under a proceſs or judg- 


5 and paſſes through ſeveral counties. Rivers and highways 
are conſidered as infinite. No juriſdiction therefore ap- 


fendant's counſel took the following Exceptions to the It 


ſance found at a ſeſſions ſaid to be- held coram caftoit 


2 Lutw. 1457. 3 Lev. 141. 1 Saund. 74. It is allo 
material, that by this caption the lord mayor of Londm 
claims the conſervancy of the Thames and Medway gene- 

rally; whereas there is no ſuch officer: For by the 17 R 2. 

c. 9. and 1 H. 4. c. 12. the juſtices of peace have the con- 
ſervancy of the rivers within their reſpective counties, and 
the mayor of IL. has only a limited authority: And it is 


this indictment was taken. Beſides, there are two different 


another with reſpect to nuſances; and it is not expreſſed 
which of them is meant here. (2) The year of the lord 
when ths offence was committed, and allo the quantities 


ö 
the court was held, whether it be by cuſtom or charter: 
And without this the caption is not compleat, the reaſon 


King and Stoughton, Hil. 4 Geo. 2. Indictment for a nu- 


« Pacis ner non juſticiariis ad pacem & ozer & terminer; 


ment in an inferior court, he muſt ſhew by what autho- 
rity that court is holden. 8 Co. 133. 4 Cro. Fac: 184. 


well known that the Thames riſes at Thane in Oxfordſhire, 


pears by this caption to be in the perſon before whom 
ro the fiſhery, and 


conſervancies, viz, one with reſpe&t 


of 


1 


— — — —— 


r 11 Ge II. = 


+ bak. are expreſſed. s a. 


| Bowes, 


cordingly. 


„ % ; T wr ˙ĩ ‚———. 


ditments is not allowable. 2 Hale's Hiſt. P. C. 170. 1 Sid. 
40. 8. C. 1 Keb. 19. Style 88. Salt. 195. By theſe 


books it appears that Roman figures in pleading and indict- 
ments were not good when the proceedings were in Latin; 
and though the late aft of 6 C. 2. c. 14. makes an altera- 
tion in that 
which requires all words to be written at length, yet ac it 
only allows of f 


part of the 


preceding act of 4 C. 2. c. 26. 


where t 


Eaft. 5 G. 1. Motion by Mr. 


__w_ 
whab 


hey were commonly uſed * 
before, they ought not to be uſed here. (3) In this in- 
dictment there is no addition of the defendant s myſtery 
or degree, as is required by 1 H. 5. c. 3. Shile 26, 109, 
394. 2 Hale's Hiſt. P. C. Is. Danv. Abr. 237. Kang and g. 
Raby to quaſh an 
indictment for keeping a gaming-houſe, becauſe there was 


no addition tO the defendant's name; and quaſhed —— 


But in the preſent caſe the defendant could 
not, by the courſe of the court, apply to have this indict 
ment quaſhed, it being for a nuſance. (4) As the river 
| Thames, where'the nuſance is committed, is an highway, 
the ter minus 4 quo, and terminus ad quem, ought to have 
been ſet out: For the court is not to take notice that this 
| river runs from fea to fea. 2 Roll. 8 1. pl. 18. 1 Keb. 286, 

: (5) 1 The names of the jurors are not here returned, nor 


ces it appear that there were twelve. of them, the words 


being, © on the oaths of — * lawful men. 2 Hales s- 
up P. C167. oe = Wark 


'In anſwer to | theſe A it . an (1 1) That - 


1 t ſuciendy appears by the ſtyle of the preſentment, 

and by what the court will judicially take notice of, bß 

| what authority the court of conſervancy was held ; and 
alſo that the mayor of L. hath a juriſdiction in the preſent 


caſe. By 1 c. 9. the e 


the mayor or warden of London to have the conſervancy 


of the river Thames from Srainesbridge to London and in 


the water Medway : And by the ſubſequent act . 4 H. 7. 


c. 15. 


powered to have the conſervation of all rivers within their 
reſpective counties, and a juriſdiction is thereby erected in 


—_— — — — —— — — ——— __——_H——— - 
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"Tall „ will take notice of the whole clauſe. The court will alſo 


= 3 38. 


a publick law, whereof the court will take 


c. 1 5. ( Raſt. Statutes 197%) 1 the juriſdidtion Tc a. 
enlarged. 4 Inſt. 250. Now the act of R. 2. is is plainly 
judicial notice, 
(according to Holland's caſe in 4 Co. 76.) as a juriſdiction 
is thereby given to all the jules of peace throughout 
the kingdom; and though the other part of the ſtatute 
is confined to a particular part of the hs, yet the court 


take notice of the cuſtoms of the city of London, they be- 
ing confirmed by act of parliament; and by force oft theſe 
this court of conſervancy was held. Co. Entr. 535. 1 Noll. 
18 pl. 6. Stow's ſurvey of London. Faxakerly and Mik. 

It is alſo ſufficiently plain that the court was held | 


; © a 1 where the 4 of London has a juriſdiction, 


it being expreſly mentioned to be © at Fulbam within the 
county of Middleſex,” where too the nuſance is ſaid to 
be committed: For this court will take notice, that Fulbam 
lies on the banks of the Thames within the county of 
Mlidaleſex, as this appears by the 12 G. 1. c. 36. and 
1086. 2. c. 18. which are made publick acts. Beſides, there 
is no need in this caſe to ſtate by what authority the court 


is held: For where a proceeding originally inſtituted in an 
inferior court is brought up here, no objection can be 
taken in this court but what would have been a good one 
in the court below, becauſe it is only e how it 
Hands there. Now it is certain that this matter could 
not have been objected below, becauſe the judge, and 
every one there, mult be ſuppo ſed to know by what au- 
thority the court is held. 1 Roll. Rep. 106. Herl. 158. 
Hob. 86, 87. And therefore this cale is very different 


from thoſe where a 22 is brought in queſtion in 


another court, to ju 


ify any act done under it; in which 
laſt caſes it is (to be ſure) neceſſary to ſet it out. It was 
farther ſaid, that all the precedents are in this form : Ad 


a ſearch having been made, the following were found and 


produced, all of them being in the ſame ſtyle and words 
with the preſent caption.” Queen and Coppen, Mich. V 4. 


In that caſe (as appears by the minute book) there was a 


demurrer to che preſentment; and after argument by 


* e | Raymond 


} 


Sg 


termino. 


ed. In the caſe of the co 
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22 Term, 11 Geo. 11. 1727. | 


nt. Queen and Cops 


eodem termino. Demurrer, and judgment for the pro- 


3 King and Smith, Trin. 6 G. 1. King and Smith, 
| eodem termino. King and Browne, Mich. 5 G. 2. King and 
and Wares, Trin. 6 G. 2, 
King and Watts, eodem termino. King and Delannet, eodew 
therefore in this 
manner, (ſuppoling that the exception is in itſelf material, 
yet) as it is communis error, it is too late now to allow it; 
for if it be, all the former preſentments will be overturn- 
corporation of Bewdley, (which | 
was upon a ſcire facias) it was objected, that it was not a 
_ caſe within the venire act, whereby the jury are required 
| to come de corpore comitatus, it being neither a ſuit or ac- 
tion: And it was held, that if that had been the firſt in- 
ſtance, the objection would be a good one; but all the 
5 precedents i in = crown-office (which were not above fix 
or ſeven) being in this manner, the court diſallowed xr. 
obj jection, becauſe it would overturn all the former 1 = | 
. . e And the ſame argument is uſed in 7 = 
' caſe, 4 Co. J 3. b. 54. 4. (2) Before the late acts of par- 
| lament for turning the proceedings into Engliſh, * 5 
figures might be uſed in 1 — becauſe this was 
| agreeable to the 36 E. 3. c. 15. 1 Vent. 256. King and Kg ard 
Teoman, Paſch. 11 V. z. in K. B. [of which caſe, Bootle "nn 2 85 
aid, be had a manuſcript report]. There, in the caption 
of the indictment, the year of our Lord was expreſſed in 
common Engliſh Goures [1697], and i it was held ill: But 
the report ſays, that if it had been in Roman figures, it ic 
would have been very well. The queſtion then is, what 


Browne, eodem termino. King 


All the preſentments being 


Raymond on the one fide, „ 35 
the other, the | proſecutor had judgme 


alteration is made by theſe late acts. Now by the firſt of 


them it is enacted, * the proceedings ſhall be in ſuch a 


common legible hand and 3 as "3 of parliament 


are uſually ingroſſed in: And it is common for acts to be 
in figures. And the lat ſtatute was made to obviate all 
abjeions of this nature; and by this, what was good 


before in Roman is now good in common figures. As to 


Hale's Hiſt. 170. cited contra; what is — d relates 
Oo not 


— 


* n — o _- 4 oY Gal 
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1 Ot 8 r — 


6—̃— 
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not to criminal but to capital caſes, as appears by the head 
of the chapter. (3) This is a caſe out of the ſtatute of 
additions; for that act relates only to ſuch proceedings 
vwhereon outlawries are founded; but this being only a 
preſentment in a court of conſervancy, no proceſs of out- 
lawry lies; for if the defendant does not appear, he is 
fined; and if he appears and is found guilty, judgment 
is given to abate the nuſance, and the party is fined, 
and the fine eftreated into the Exchequer. The word 


in the act, but that does not include it. But ſuppoſing 


cured by the appearance of the defendant, all one as in 


the reaſon of an addition is, that one perſon may not be 


21 Roll. Rep. 225. 8. C. Cro. Fac. 610. 1 Keb. 38 3. 


ton, Ante 68. In an appeal de morte viri by the wife, it was held that 
the want of the words [ de morte viri ui | in the exigent 
was cured by the appearance of the party. Here alſo 


and guarded againſt this eftoppel : But by this imparlance 


6 22. I Vent. 236. 2 Keb. 134. Beſides, the deſendant 


way of exception, (2 Hale s Hiſt. N C. 175, 176.) or elle 
by plea in abatement: The ſtatute ſays, the writ, Cc. 


have been pleas in abatement, as well where there has 
been no addition, as where there is a falſe one. Clift's 
| Reeve nd Entr. 15, 16. Reeve and Trundal. That was an appeal 


.. 1 


iadictment] comes the neareſt to this caſe of any uſed 
an addition to have been neceſſary, yet the want of it is 
the caſe of a miſnomer, and for the ſame reaſon: For 
arreſted or outlawed inſtead of another, and ſo it appears 
by the act itſelf; but if conſtat de perſona, that ſuch an 


one is meant, and he confeſſes it, the reaſon intirely ceaſes. 


1 36 Sid. 2 „ Comb. 70. . Mitherington and Charleton. 


there has been a general imparlance, for the appearance is 

; of Eaſter term, and fo it paſſes on till Trinity term; 
© whereas it ſhould have been a ſpecial imparlance, (which 
is very common, and the form of which is in 7 H. 6. 39.) 
and the defendant thereby might have ſaved all advantages, 

the objection is waived. 35 H. 6. 36. Keil. 93. 1 Lutw. 


ought to have taken advantage of this matter, either by 


| ſhall be abated ; and there are many inſtances where there 


S.C. 2 Hawk. without any addition, and this was pleaded in 1 N 


3 


2 
* 
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fo "a Fry fa. I 


A whence and where it flows ; and in The King and Ham- 
mond, Hil. 3 G. 1. lord chief juſtice Parker ſaid, that the 5. C. Lua 
court is to take notice that highways in an ifland go „ 
the ſea on the one ſide to the ſea on the other. In this 
caſe, if it flows to Fulham it is ſufficient. And all the 
5 precedents are in this manner. As to the laſt objection, 
tt appeared on producing the record that the jurors names 
| were there inſerted to the number of twelve. And the 
maſter of the crown-office ſaid, that it was uſual ro omit 
the names in copies for the fake of brevity. This ob- 
jection therefore fell of courſe. [And ſerjeant Wright gave 
up the fourth objection, on the authority of the {aid caſe 5 
of The ** and Hammond, where it was 1 | 


and held a good way of taking adrantage thereof: And 
the writ was abated, and the cauſe tried upon another ap- 
peal. This odjection therefore, which goes only to the 
form, and in civil actions enables the party to deſtroy one 


wric by giving a better, the defendant here cannot avail 
himſelf of by way of demurrer, there being no ſuch thing 


2s a demurrer in abatement. (4) This being in the caſe 


193 


of a navigable river, the court is to take notice from 


| It was * 3 . 1 in ſupport « the — 

| three firſt objections, (1) That though the ſtatutes relating 

| to the conſervancy be to ſome- purpoſes public acts, yet 

the court cannot take notice what juſtices have a power 

under them; nor do they make the mayor of London con- 
ſervator of all the rivers in England; but, on the contrary, 
bis authority appears thereby to be a l one: Whereas 
here it is ſet out to be general, as to the Thames and Med- 

way. And as to the cuſtoms of London, there is no cuſtom 


+4 alledged. The queſtion only is, whether” the courts 
of the city of London, in returning their proceedings, 


cougnkt not to ſhew their authority. And as to this point, 
there is no difference between theſe and other inferior 
"courts. Pulton de pace regis 176. pl. 22, 31. Stamf. N C. 


96. H. P. C. 207. In the caſe of an indictment the 
juriſdiction ought to be ſhewn in the caption, as this is no 
part of the ** below, and is a thing very mate- 


rial. 


8 . . 
Hammond. 


Ea Term, 11 Geo. TH 1937. 


Which is _ a return; but here they 
ble preſentment. As to the late ſtatutes, they leave the 


tink. 2 Hale's Hiſt. 165. And as to the precedents v which 
have been produced, it doth not appear that this exception 
was there taken: And if the mayor has uſurped ſuch. an 
authority, it is time to put an end to it. Upon the 
whole therefore, this appears to be an indictment coram 
non judice. (2) The queſtion under this exception 1s; 
whether before the late acts, Roman figures in indiftments 
were good. They certainly were not. In the caſe cited 
of The King and Teomans, the figures were in the ca 


are in the body of 


matter as it was before. Neither of them was made to 


introduce figures, where they were nor before uſed, but 
rather to * them. (3) This is a caſe within the 


oO ay at of additions, as every preſentment or. accuſation 


is in the nature of an indictment. And it cannot be 
objeCted with any force, that this defect is cured by the 


: | party's appearance, becauſe without an appearance it is 


mimpoſſible he ſhould take advantage of it. Indeed if he 
appears and pleads to the iſſue without taking any excep- 
tion, he loſes the benefit of the act; but that is different 
from a caſe where he demurs. 2 Roll. Rep. 225. 8. C. 
Cro. Fac. 609. As to what is mentioned about an impar- | 
 lhnce, nothing of this kind appears on the record, for 
there the whole appears to be of Trinity term: And the 
court will not take notice of any thing in the office. 
Here alſo is a demurrer to the indictment. As to the 
objection, that this ſhould be pleaded in abatement, and 


cannot be taken advantage of by a demurrer, there is a 
difference between the caſes where there is no addition, 


and where there is a falſe one. In the laſt caſe it muſt 
bs pleaded in abatement, becauſe the indictment, for 
_ appears, may be good: But in the former the in- 
dictment is bad on the face of it, and may be quaſhed on 
_— 2 Hale's Hiſt. 176. Where there is no addition, 
the defendant may iel plead it in abatement, and he 
may alſo take — thereof by demurrer; which be- 
ing an exception to the whole lone it is impoſſible 
ic hould make any thing good ; * 
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is 70 ſet out. When the books lay, that there can be 
no demurrer in abatement, the meaning thereof is, that 


the party cannot have the effect of ſuch a denver, be- 


cauſe the court will give final judgment thereon. Be- 
ſides, if the matter be extrinſic, the party muſt plead it; 
but if it be intrinſic, the court will take notice thereof, 


and even in civil ſuits will abate the writ, (1 Roll. Rep. 


5 176. ) and conſequently there can be need of a demurrer 
in 2 6 Mod. 198. 8. C. Salk. 220. 


in 0 ]. The fourth objeftion 1 has 1 given up by 


| the proſecutor's counſel, and not without reaſon ; for it 
was over-ruled i in the ſaid caſe of The King and Hammond, — 
Hul. 3 G. 1. That was an indictment for a nuſance in a 5 
ſtreet; and it was excepted, that there was no deſcription 
of the highway by mentioning the terminus 4 quo, and 
| terminus ad quem, and 1 Roll. Rep.— 
of the objection: But the court | held that it was not 
| neceſſary, becauſe highways have no bounds: And C. J. 
Parker cited King and Thomſon, 10 . 3. where it was ſo 855 and 
determined. (1) It is objected, that in the caption it is 
| not ſet out b by * authority the ſeſſions was held; and 
that it does not appear thereby there is a juriſdiction in 
the perſon before whom this indictment was taken. To 
warrant the firſt part of this objection ſome entries have 
been mentioned, but no caſe has been cited to prove, that 
in a return to a certiorari it is neceſſary to ſet out the inſtru- 
ment of conſtitution under which the court is held, or to 
ſhew whether it be held by charter or cuſtom. I think it 
s not neceſſary: And with this agrees lord Hale's Hiſt. by 
Which it appears, that in returns out of an inferior court, 

it is ſufficient to ſhew that they have a juriſdiction in the 
matter returned. Now this, I think, does not ſufficiently 
appear in the preſent caſe; for the mayor may be conſer- 
 vator of the rivers Thames and Medway, as he is here de- 
ſcribed, and yet have no power to take cognizance of this 


matter by indictment. This part of the objection there- 


fore ſeems to be of great weight; but, on the other ſide, 
it ſeems too much to overturn lo many precedents as have 


P p been 


Go 


was cited in ſupport 


— 
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been in this manner; and perhaps all of them are ſv, 
As to the ſecond objection, there is great weight in it 
from the authority of the cafes that have been cited in 
ſupport thereof. There is no diſtinction as to this point 
between indictments criminal and capital, but the only 
difference between them is the conſideration of the puniſh. 
ment; and therefore the paſſage cited out of lord Hale; 
1 is very material: And he is therein very expreſs, 
that figures ought not to be uſed in indictments. The 
caſes in Style 29. 1 Sid. 40. 8. C. 1 Keb. 1 9. have been 
| alſo cited, and are material to this point. The caſe cited 
contra in 1 Vent. 256. doth not claſh whh the opinion of 
lord Hale, becauſe that is in the caſe of a venire in a 
civil action: Nor is the other, of The King and Teomans, 
ſtrong enough to encounter his opinion, where he i# 0 
very expreſs and treats profeſſedly of the ſubject; for 
there the figures were not Roman, ſo that the — did 
not come in queſtion. The third objection is of very 
Seat weight. I think that upon the ſtatute of HF. 5. the 
want of addition doth not make the indictment void; but 
„„ if there be none, the party may except to it. hs Sir 
99 = Harry Bond's caſe, 10 IF. 3. (the report of which I had 
-- TO from a great perſon who once preſided in this court); he 
— N being outlawed for high treaſon, it was objected to the 
: exigent, that ir was without an addition: And it appeared 
upon reading the record that the indictment had none. 
And the queſtion was, whether if the exigent ſhould be 
reverſed, the defendant may be arraigned upon the indiQ 
ment; * Holt C. J. thought that he could x not, for that 
* indictment was void. * on another day the out- 
lawry being reverſed, lord Holt told the 1 that 
be might waive this exception, and take adrantage of a 
don which he had, for that the indictment was not 
void; or elſe that be might except to the indictment: 
But nothing was mentioned by the court about pleading 
the want of addition in abatement. And Sir Harry waived 
che exception, and pleaded his pardon. We cannot here 
take notice of any imparlance. If the party pleads to 
an 1 indictment, it is a Waiver of this exception, as 4 
e 
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held in Johnſon's caſe, Cro. Fac. 609. And in 1 Sid. 247. 5 
comb. 70. it is ſaid, that an appearance cures it: But this 
is not true, for to be ſure. the party may plead it in 
| abatement; and the caſe in Comb. is a very ſtrange one, 
and deſerves no great ſtreſs to be laid on it. There is a 
great difference between the caſes, where there is a falſe | 
addition, and where there is none. If it be a falſe one it 
muſt be pleaded, becauſe this is a matter extrinſic, and 
the party hath complied with the act by giving an addi- 
tion; and therefore it cannot be taken advantage of other- 
wiſe than by plea, where the defendant muſt give his true 
name. Bur where there 1s no addition, the court may, 
upon motion, quaſh the indictment ; as was done in Styles 
Z 26, 109. and in The King and Bowes, Paſch. 5 G. 2. The > Sox 
queſtion then is, whether there is any difference between 
a motion to quaſh an indictment for want of an addition, 
or taking an exception at the bar, (as may certainly be 
done) and taking advantage thereof by demurrer. It 
muſt be admitted that there can be no ſuch thing as a 
demurrer in abatement, for the reaſon mentioned in Salk. 
220. 8. C. 6 Mod. 198. But theſe demurrers for in- 
ſufficiency are not to be conſidered as demurrers in abate- 
ment. The demurrer is, becauſe the indictment is inſuf- 
| ficient to oblige the defendant to anſwer to the charge; 
and the court is not to give ſuch a judgment as ſhall 
finally acquit him, but only that the indictment be quaſh 
ed; and the party is afterwards ſubject to a good indict 
ment. Vaux's caſe, 4 Co. 39. b. 2 Hale's Hiſt. 393. And 
the law has always been ſo taken. I do not fee therefore 
why this defect may not be taken advantage of upon 
demurrer, all one as ore tenus at the ba. r. 


nage juſt. agreed, (1) That if a juriſdiction be ſhewn 
in the caption it is ſufficient ; but that it is not ſufh- 
ciently ſet out here: And this is abſolutely neceſſary in 
returns to a certiorari, though it be not ſo in indictments, 
which are only the act of the jury. (2) That in civil 
actions Engliſh figures are now good, becauſe literal ones 
were therein uſed before the late acts; but that in in- 
” f . —— dictments 
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Probyn juſt. This is in the caſe of a return to this court, 
which, is no part of the proceeding below, and therefore 
the juriſdiction of the inferior court ought to appear 

therein. They need not ſhew indeed how they came by 

their juriſdiction, but they ought to diſcloſe fo much as 
gives them a juriſdiction over the fact in judgment: And 
in the preſent caſe this is not done. Beſides, if it be only, 
4 limited authority which this court of conſervancy fas, 

(as it appears to be by the acts which have been mention⸗- 
ed) it is plain that here they have not acted under it: 

Which is another objection to the juriſdiction, as it is here 

ſet out. As to the ſecond objection, no other figures but 
ſuch as are capital were ever uſed in the bodies of indict- 
ments; and theſe were never allowed but only in imma- - 
terial parts; but in this caſe a very material part (viz, 
the quantities of brick, &c.) is expreſſed in figures. Now 
tis is not aided by the Engliſh acts, becauſe theſe leave 
the matter as it was before. The material queſtion under 
the third exception is, whether the want of addition can 
be taken advantage of by a demurrer. Now this being in 
dhe caſe of a nuſance, where the court never permits the 
party to move to quaſh the indictment, but always 
forces him to demur, it would be very hard to take from 
bim the advantage of an objection upon a demurrer, 

which would be a good one upon ſuch motion. And 
as this objection appears upon the record itſelf, it is more 


plea, which laſt is proper only where the matter is e- 
trinſic. There may too in this caſe be judgment, quod _ 
indictamentum caſſetur ; as appears by Hale's Hiſt. As to an 


not uſual, before theſe acts, therein to expreſs numbers in 


objection is a very ſtrong one, but that it cannot be taken 


and as 


* 


dictments they ought not to be inſerted, becauſe it was 
figures. (3) He ſeemed inclined to think that this third 


advantage of upon demurrer, becauſe the party cannot 
thereby give the right name. 5 


ee nn! 


proper to be laid hold of by way of demurrer than of 


imparlance, none appears here on the face of the record; 
it appears thereby that all the proceedings are of 
Trinity 
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be to the contrary: And we can admit no averment by 
any of the officers contrary to the record. As to the 
fourth objection, Probyn juſt. ſaid on the former argument, 
that the Thames is not to be conſigeted/as a common road 
leading from town to town, but it is the great river of the 


from whence it flows. 


I Chapple juſt. 1 | ſhould be glad to conſider, whether on 


At it out very generally. And I do not know whether 


falſe one, as to the manner of taking advantage thereof : 


the defendant appears and pleads, taking no advantage of 
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the conſervator may not be ſuppoſed to have the power 
of taking indictments, all one as commiſſioners of ſewers. 
The ſecond objection is a very ſtrong one, and the cafes 
are expreſs for the Purpoſe. It is very difficult to maintain — 
upon the late acts that figures may be uſed in indi 
ments, it not being uſual to uſe them in ſuch cafes before. 
As to the third objection, it muſt be admitted that ſuch a 
judgment may be given on the inſufficiency of this indift- 
ment, as that the defendant may be liable to be charged 
again; but whether he may take advantage of this objec- 
tion upon demurrer, is the prefent queſtion. Now the, 
ſtatute makes no difference between no addition and a 


And my lord Coke in 2 Inſt. 670. is of opinion, that in 
tteſe caſes the proceſs, c. is voidable only, and that if 


ſuch want of addition as the act requires, he loſes the 
benefit thereof. Cro. Fac. 609. 2 Hale's. Hiſt. 176, 1 
demurrer, muſt be taken for a plea, wherein the defendant 
prays to be diſcharged from th&premiſles ; and in this cale 
he particularizes no exception for the Mint af an addition. 
In 1 Sid. 247. (cited for the prolecutor) the words are 
| Ipoken only by Keyling; and they ought not to be con- 
ſtrued at large, bur to mean only, that where there is a 
general appearance without taking advantage of this ex- 


en GR ——+ ception, 


2 
Trinity term, we muſt take it to be ſo though the margin 


kingdom; and the court is to take notice to what and _ 


the firſt objection the defendant ought to be diſcharged of 
chis indictment. Where there is an authority, either b7 
P ay patent or act of parliament, the common way is to 
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ception, this defect . 2 Hawk. N C. 190. It i 
alſo certain, that the want of an Addition may be taken 
| advantage of by motion to quaſh dhe indictment, or 
plea in abatement, (1 Salt. 5, 759, 70F. Reeve and Trun- 
dall) and there are great numbers of ſuch pleas in the 
| books of entries. No Caſe Nas been cited where the de- 
fendant has had judgment upon the want of an addition; 
which, if it be a good cauſe of demurrer, one would 
think would often have happened. In proceedings by oN. 
ginal there are many judgments where there has been no 
addition. There ſeems but little difference between the. 
want of an addition, and where there is a falſe one; for 
a bad addition is no [addition in law. There is to be fi 
no ſuch thing as a demurrer in abatement, but judgment 
muſt be given in chief; and there is, 1 believe, a caſe in 
| Salk. to this point. As to the time, the party may, I 
believe, demur at any time before dee though a 
plea in abatement cannot be after a general imparlance, 
| Beſides, no imparlance appears upon the record, and ue 
cannot take notice of the margin. The ſecond objection 
ſeems to me the ſtrongeſt. Note; Upon the firſt argu- 
ment Chapple jult. was of the fame opinion as above given 
by him, as to the third objection, wiz. that the want of 
an addition cannot be taken advantage of by demurrer ; 
for which purpoſe he then cited 2 Hale Hiſt. 236, 237, 
238, 239. 2 Hawk. N. C. cap. 23, 34 And-as to the 
fourth exception, he then ſaid, that in the caſe of a river | 
it is not neceſſary to ſet out the termini ; and that the 
court will take notice of the river r Thames] 


i Bok * ſeems a very nice conſtrudtion of the 

words of lord Coke, that where he mentions the party's 

appearing and pleading, he means a demurrer ; which is 

. 1 14. Ren. ſuch a kind of pleading, that thereby he prays the availing 

ä himſelf of all = defects in the indictment. And though 

the act makes no difference between a bad addition and 

none, yet they are different in the nature of the thing; 

for if it be a falſe one, the party can take no e 
9 ther 


Hilary Term, 11 Geo. Il 737. 
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thereof otherwiſe than by phe; ; * it is not ſo where 
there is no > addition. 


The court took time to adviſe : And no \ Gnal opinion 
was ever given, there n afterwatds a new indidiment 
| brought by the proſecutor, \ | 
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The King againſt th. inhabitants of 
Marble). 


N. order was wee by two bees for the removal 
of one Stephen Briggs, and his wife and children, 
5 Juen Callo to Markley: And upon appeal the ſeſſions made 


3 Stephen, the pauper's er he gave an account, Tc,” 
and then · it relates the ſeveral facts which the witneſſes de- 
poſed; and without ſaying that they believe this evidence, 
or ſtating the facts to be lo as wy are related, the felons . 


5 confirm the —— order. 


ſtate of facts, but only a narration of the evidence. Ang N 
be took alſo an — — the merits. =» Ba 


on the cer ſide it was a by Sir Thomas b * 
Mr. Phillips, that if the ſeſſions order cannot be conſidered 
as a ſtate of facts, yet as it confirms the F order, it 
is good. | 
But (by the —_— no o judgment can be viven upon 
this order; for the juſtices are to determine the facts, and 
not to refer a caſe to this court upon the evidence, a ſpe- 
cial order being like 2 ſpeciab verdict: And the common 
form of orders i is, * Whereas 1 it yn to is, Ge. 23 — 1 


By * — bolb orders were for aid in order 
to have others. 


8a 88 F 88 „ S 8 Þ ac. 


Eefter 


1 youu . letting out, that on the examination of FR 


5 And it was now 1 by ſolicitor W RAS, 6 
quaſh theſe orders, becauſe the ſeſſions order contains no 
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Sir William Lee, Chief Juſtice. 


Sir Francis Page, 8 
Sir Edmund Probyn, Juſtices 
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The ; King againſt Hen 


FOTION by Sir Thomas 


a perſon without ſummons, might be diſpenſed 


| convicting 
with, on the clerk in court his . 20 


this is never refuſed. 


\ 


But the court refuſed the motion as a matter 7 courſe. 

And Probyn. juſt. ſaid, that in the preſent caſe it might be 
very proper fox the defendant to be preſent in order to re- 
ceive the cenſure of the court, and alſo its advice as to 
his future behaviour. However, Lee C. J. being abſent. 
when this point was firſt ſtirred, leave was given to move 


It in when the court ſhould be full. 


[ 
3 
7 


Abney, that the appenr: 
| ance of the defendant, who was a juſtice of 
peace, and found guilty upon an information of 


for the fine 

on the giving judgment. And he warmly filed on this 

- being granted as a motion of courſe, without any affida - 

vit, — the defendant lived in town: And he ſaid, 
5 that be was informed by ſome of the clerks in court, that 
in caſes where no corporal puniſhment ; is to be inflicted, : 


a 1 „ 1 1 0 goed 


And 
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And on another day, the court being full, this was ac- 
cordingly moved again as a motion of courſe, without any 
affidavit; but it was unanimoufly refuſed. And Probyn 
juſt. (who was al ways ftrongly againſt the motion) ſaid, 
5 Ys the clerks, who informed the defendant's counſel it 

| was the practice to grant ſuch motions as of courſe, were 
WO” of a breach of _ Ws 


—B 


*. againit | Roach. 


Do EBT upon a recognizance; the condition e 


on oyer appeared to be, (after reciting that the 


plaintiff had 1 Pl judgmenc in ejectment in this 
| court againſt the defendant, which was afterwards affirmed 
in the Exchequer chamber, and that a writ of error was 
brought thereupon in parliament, and then pending) that 
in caſe the ſaid judgment {hall be affirmed, if the defen- 
dant ſhall pay unto the plaintiff all ſuch colts, — 5 


ſum and ſums of money, as ſhall be awarded upon o 


after affirmance of the ſaid judgment, then, Vc. And 4 
defendant pleads, that after acknowledging the ſaid recog . 
nizance, and before the bill brought, no coſts or damages 
were awarded, Nc. To this the plaintiff replies, that the 
judgment end in the condition was affirmed in par- 
liament, and that the plaintiff did thereupon recover 
againſt the defendant 60 J. for coſts and damages, and 
4 for breach the non-payment of the {aid ſum. And 
| hereupon the defendant demurs. 


It was now argued by Mr. Deniſon for hs defendant, 


that the breach aſſigned in the replication is not a good 


one, becauſe the coſts given by the houſe of lords are not 


ſuch as the defendant is bound to pay by his recogni- 

zance. He is obliged to pay ſuch coſts only as are men- 

tioned in the ſtatute of 16, 17 Car. 2. c. 8. And by force 

of this act, no judgment can be given on the — 
Rr 
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of a Judgment in cjeAment for coſts or damages, until 4 2. 
writ of inquiry be executed; nor can any other court 

give coſts beſide that out of which the execution goes. 
And although in this caſe the houſe of lords hath given 
coſts, yet theſe the plaintiff may and ought to releaſe; 
and this court is bound, by the words of the ſtatute, which 
are [ſhall award], to grant a writ of inquiry, and then 


give coſts afterwards. The other acts relating to coſts are 
the 3 H. 7. 


c. 10. (which extends to all actions), and the 
13 Car. 2. ſe . 2. c. 2. by both which the party recovered 


colts for the delay of execution: And the meaſures the 
court went by as to theſe was by conſidering what intereſt 
accrued due during the pendency of the writ of error. 
1 Salk. 208. 
remained unprovided for, until the 16, 17 Car. 2. which 
is introductive of a new law, and a repeal of the former 
ſtatutes. On this fide were cited Telv. 7 5. Carth. 180, 
Mordaunt and Thorold, Carth. 133. 8. C. 1 lk 254. 
8. C. 1 Show. 97. (in which caſe no 
f judgment i is given for coſts on the aſfirmance of the Judg- 
ment) Kent and Kent, Eaſt. ) G. 2. in this court. A 
writ of dower was brought in the Common Pleas in Ire. 
und, and a judgment obtained for the demandant; wheres 
upon a writ of error was brought in the King's Bench 
chere, and the judgment affirmed, and judgment was alſo 
given for damages and coſts. But error being brought 
here, it was held, that the judgment of the King's Bench 
in Ireland for the damages and colts was erroneous, for 
that they could not give ſuch judgment by 16, 17 Car. 2. 
till after the execution of a writ of i inquiry: And it was 
alſo reſolved that this court could not give coſts, becauſe 

the record was not compleat; and that the King's Bench 


But this caſe relating to land was left and 


in J. muſt award a writ of inquiry, and then give coſts. 


And Deniſon ſaid, that the only entry of proceedings upon 
Roll. 496. cited in 
Modus intrandi, (a book of {mall authority) : And there a 
writ of inquiry is awarded after a non = and afterwards 
judgment given for coſts and damages. And in Lill. Entr. 


this ſtatute, in print, is Trin. 7 V. z. 


271. (where the roll is rightly mentioned, and which 
2 - cale 


” 


nn 
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caſe > - com in many books) there is no mention — 
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On the other ſide it was argued by ſerjeant Parker, that 
it is not proges for this court to controul the judgment of 

the houſe of lords, who have thought it right in this caſe 
to give coſts, But however, there is no foundation for 
this objection on the 16, 17 Car. 2. for the third ſection 
of this act relates to ſuch coſts as are given by 3 H. 7. 
and the coſts given thereby are on affirmance of the judg - 
ment; and theſe there is no need to aſcertain by writ of 
inquiry. Otherwiſe it is where the party proceeds for the 
recovery of damages for waſte committed, or for the mene 
profits; in which caſes a writ of inquiry is indeed neceſ- pn = 
ſary by the fourth ſection of Car. 2. In the caſe cited of 
| Kent and Kent, the meſne profits were aſcertained, ang 
not the coſts, without a writ of inquiry. Beſides, as te I 
| defendant voluntarily entered into this recognizance, the | 
court is only to regard the condition of it, as it is {et out 
in the record, without taking the act into conſideration ; 
and the condition is, for the payment of all ſuch colt, s ö 
„Fc. as ſhall be awarded upon or after the affirmance of — 


| © the judgment, Leſſer and Johnſon, Hil. 13 Geo. 1. A 1 

ſcire facias was brought on a recognizance given for tze 

payment of coſts in an action againſt an executrix ; and 

in error on the award of execution thereupon, it was ob- _ 

jected by Mr. Strange, that the action being againſt an 

executrix, no bail ought to have been given: But (per 

cur) although the ſtatute does not in that caſe require 

bail, yet as it was in fact given, the party is bound ther-: 

by; and he might have conſented to it for ſome advan- 

tage. As to what is mentioned, that the colts given 

ought to be according to the intereſt which became due 
whilft the writ of error was pending; it was determined 

in Hebright and Ibbotſon, in the time of Queen Anne, that Ibn. 
no intereſt ſhall be allowed during the pendency of the 

writ of error: And there 101, only were given for coſts, 

though the ſum in demand was 10000 J. and the writ of 

error was depending for a long tie. 
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Shepherd againſt Hooker. 
L RROR of a judgment in C. B. in an action of debt 
IL for 5001. And the plaintiff below declared upon a 
charterparty, whereby he agreed to go a voyage for the 
defendant, to be finiſhed within ſixteen months; and the 
defendant thereby covenanted to pay him 52 l. 10s. for 
every calendar month the ſhip ſhould be on the faid 
voyage; and the plaintiff ſhews, that he begun the voyage 
2386 May 1723. and ended the ſame 9 May 1724. and 
then he avers, that having finiſhed the voyage in twelve 
calendar months and twelve days, the ſum due for freight 
came to 652. 105. and that the defendant had paid 


Eaſter Term, 11 Geo. II. 1738. 
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And in the principal caſe 2 whole court were clearly 
t 


of opinion, that a breach of the condition of this r 1. 


zance is well aſſigned, or (in other words) that the coſts 


and damages awarded by the houſe of lords are ſuch as the 


defendant by his recognizance has ſubjected himſelf to pay. 
For a writ of inquiry is a new remedy, inſtituted for the 
benefit of plaintiffs, and is only neceſſary as to waſte and 
meſne profits, which it is the proper buſineſs of a jury to 
inquire of: But a plaintiff may waive thoſe damages; and 
where he will be ſatisfied with the coſts only for a delay 
of execution, he is within the firſt proviſion of the ſta. 
tute of Car. 2. which hath no repealing words in it, and 
makes no difference between an ejectment and other ac- 
tions as to theſe coſts. And Chapple juſt. obſerved, that 
this recognizance is within the words of the aft, Judg- 
JJ as. 


152 J. 10s. in part thereof, and 500 J. remained due. 


Ij!be defendant pleads, after proteſting that the ſhip was 


not ſo long in the voyage as is mentioned in the declara- 


tion, that he had paid to the plaintiff 52 J. 10 5. for every. 
calendar month the ſhip was in the voyage. Upon this 


iſſue is taken. And the jury find, that as to 375 l. 115. 


* 


by 
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parcel of the ſaid oo the 3 did not pay * 
freight after the rate of 52 J. 10s. for every calendar 
month the ſhip was in the voyage; and they aſſeſs da- 
mages. Whereupon the judgment 3 that the * 
recover « his {aid debt.“ 


uy, 
— 


This caſe was argued laſt Frinity term by Mr. Deniſon 
for the plaintiff in error, and by Mr. Lacey for the defen- 
dant; and this term by ſerjeant Parker for the Plaintiff, 5 
= and ſolicitor general rok for the defendant. 5 


1 it was aſſigned fs error, 150 That W is not a 
proper action; bur it ſhould have been an action of core - 
nant, and not of debt: For although an action of debt 
bless for a certain ſum which is covenanted to be paid, yet 
otherwiſe it is where the {um is uncertain, and depends „ 
on a contingency. The ſtrongeſt caſe of this kind is in 
ro. El. 561,7 58. but there the court was divided, and - 
| doth not come up to the preſent. (2) The plaintiff =— 
low hath not well and ſufficiently aſcertained how long 
the ſhip was out, or how much became due: For if the 
| computation is to be made according to the times men- 
tioned in the declaration, the time amounts to eleven 
| calendar months and ſome days over, and the ſum to 6011. 
and odd money : Whereas the computation here ſeems to 
be by lunar months, which is contrary to the charter- 
party. It ſhould 7 been averred, that the ſhip was out 
for ſuch a particular time. (3) The verdict is imperfet 
and bad; the ſum demanded 3h 500 J. and the finding 
| of the jury extending only to 357 l. 115. part thereof, 8 
without ſaying any thing of the remainder, of which the 5 
defendant ought to have been acquitted. The jury are 
| {worn to give a verdict on the whole matter in queſtion: 
And this being in debt, they ought to find the whole, or 
elſe the writ 1s fallified. Co. Lit. 227. 4. Cro. El. 133. 
1 Roll. 802. pl. 5. Cro. Fac. 31, 113. 3 Lev. 55. Cattel Cell nd 
and Andrews, Hil. 5 W. 3. Roll. 826. reported in 3 Salt. 
372. (a book of ſmall authority) the record of which caſe 
agrees with the report. (4) As the judgment here 2 
— 8 * tor 


5 


Ei Tor, 14 Geo II 2788. 
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Which is contrary to the caſes before cited, the plaintif 


357 L 115. which is found unpaid, becauſe this is o 


* 5091. which is the ſum demanded ; and conlequently 


here demanded muſt be taken "for a penalty; for the 
declaration begins in debt, and concludes accordingly : 
And conſequently this is a proper action. Beſides, it is a 
general rule, that where a demand ariſes on a deed, an 
action of debt as well as of covenant will lie; and it is 
e neceſſary for the ſum to be ſtipulated by the deed, 
bit if it be reducible to a certainty, it is ſufficient. Now 
in the preſent caſe the defendant agrees to pay 52 L 10s. 
per month, as long as the ſhip is out on the voyage; and 
therefore by averring how long the {hip was out, ſatis con- 
fat how much exactly is due. And here the money is 
actually aſcertained. Cro. El. 561, 758, 1 Roll. 591, 
597. Style 31. 3 Lev. 429. (2) Although the plaintiff 
is miſtaken in his computing by lunar months, yet as it is | 
ſhewn that the ſhip was out for ſo many calendar months, 
the declaration is ſufficient, eſpecially as no advantage was 
dc,ken of this miſtake by plea, but it was thereby admitted 
to be right. Beſides, in the plea, replication and verdict, : 
calendar months only are mentioned ; ſo that there is an 
intire conſiſtency between theſe and the deed. = z) This 
verdict is ſufficient : For the ſum demanded, as is ſaid 
before, being to be conſidered as a penalty, if any part of 
the debt is unpaid, the whole penalty is forfeited; and the 
plea in this caſe is not true, that the defendant paid all 
chat was due according to the rate. Beſides, the ſpecial 
iſſue here being, whether the defendant paid all the — . 
4 ue 


for the ſaid. debt, this cannot be underſtood: of the 


part of the plaintiff” demand]; but it muſt be applied to 


the judgment is not warranted by the verdidt. If the 
finding ſo much unpaid implies payment of the remainder, 


ought to have judgment only for fo much as is unpaid, 
It was allo faid by the plaintiff's counſel, that here there 


cannot be a venire facias de novo; and ſo it is ſettled in 
Saunders s Reports, and wy refolred i in this court. 


on the other fide it was argued, 059 That the ſom 
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cover * his ſaid debt; and this is found to be 3571. 115. 


rparty, it ſeems to de 4 full 3 
tion of this matter, for the jury to find that ſo much is 
unpaid. That a jury may fever a debt, appears by Salk. 

= And if the ſubſtance of an iſſue is found, it is ſuf- 
ficient. 

Hob. 55. (4) The judgment i is, that the plaintiff do re- 


which is the laſt antecedent, and to which therefore thoſe 
words muſt refer. If indeed it had been ſaid, his debt 


« of 5001.” the judgment would have been ill: But in 


ſuch caſe this court would not have been obliged to re- 
verſe the judgment for the whole ; but they might ſever 

it, as it appears how much is 4. and give ſuch judg- 
ment as the plaintiff appears to be intitled to on the face 
iP of the whole record. 


Bur the cnet fanned now to ks unanimouſly of opi-- 


However, SI EOS was adjoumed for dn Tg 
And on another day in this term Lee C. J. declared the _ 
D clear opinion of the whole court to be, that the verdict 
is ill, becauſe it doth not take in the intire matter in iſſue. 
And for this error only, without giving an opinion upon Mm 
= the other objections, the e was reverſed. Z 


Note; ; Upon the Gelt argument of this ads it ** 


to be agreed by the court, (Lee C. J. abſente) (1) That 
| this is a proper action, as the demand ariſes on a ſpecialty, 
and the ſum is aſcertained : And it is like the caſe of rent 
due by deed. (2) That taking the averments together, it 
ſufficiently appears how much was due, the time being 
particularly mentioned. And (by Page juſt.) although 
there be 4 nlcatcrtation, the court may ſet it right. And 
0 


nion, that the objection to the verdict is inſuperable; y es 

| that a jury muſt determine on the whole fact, and here 

part of the ſum demanded remains undiſpoſed of. Add 

(they ſaid) that there is no difference eee this n 

dhe cafes which have been cited for the Plaintiff ir in error; 
puticularly that i in C70. El. 1 33. © 


160 Eaſter Term, II Geo. II. 1738. 
ſo in the common caſe, where a jury finds ſo much for 
damages, and ſo much for cofts, and then miſtakes in the 
caſting up, this is not material. (3) That the verdict i; 
imperfect. And the ſum demanded cannot be looked on 
as à penalty, as it appears to be due out of a greater ſum, 
viz. 6521. 10s. But Page juſt. ſaid, if the minutes be 
right, and it be a miſtake in the poſtea, the court may 
perhaps permit it to be amended on application. (4) Thar 
the judgment is ill; for that the words | his {aid debt! 
muſt go to the ſum demanded. And Page juſt. ſeemed 
now to be of the ſame opinion as to the judgment. 


VNV.)ßte alſo, that on the laſt argument of this caſe, it 
was admitted by ſerjeant Parker, who was counſel for the 
plaintiff in error, that the firſt objection is not main- 
%%%%%SSćͤfTTTT́SꝙEh[ !.. ye 29> OR 
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e againft Alam 


L RROR of a judgment in an action brought in the 
", Whitechapel court, upon an indebitatus aſſumpfit, for i 
work and labour done. The defendant below pleaded, that 
the cauſe of action accrued to the plaintiff out of the 
Juriſdiction of the court, viz. in parts beyond the fea. 
The plaintiff replied, that the cauſe of action accrued 
within the juriſdiction, Sc. Upon which a venire facias 
is awarded to recognize, whether the defendant ** did 
©. Undertake in manner and form aforeſaid.” And a ver- 
dict is given, that the defendant © did not promiſe in 
* manner and form as the plaintiff hath complained.” 


7 r * 
1 = 
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And it was now afligned for error by Mr. Deniſon, 

(1) That the ſwearing of the jurors is not well alledged, 
the entry thereof being in theſe words, Whereupon the 
jurors aforeſaid to the truth of the premiſſes | without 
ſlaying, © to ſpeak the truth” | being elected, tried and 

* ſworn, ſay upon their oaths, Cc.“ Now by the it 

; Ls 


. \ o — a l a. = — 228 — —ͤ —— — — — . * 2 
rr — . rr, : — — : 


Eaſter. Term, 11 Geo II. 1738. 


3 — , „ 
— . 9 ” , — 
I . 1 

d 


Joes not appear chat the jury were elected, Vc. to give a 


verdict; and as the word [ dicendum | is omitted, it is 


nonſenſe. 1 Roll. 766. 2 Lev. 63. in point. ( 2) It was 


objeCted, (by ſerjeant Draper luſt Trinity term, when this 


cale was firſt ſtirred, and now by Mr. Deniſon) that the 
venire and verdict are not agreeable to, and ad idem with, 


| the iſſue. For the matter here in diſpute is, whether the 
work was done, and the promiſe made, within the jurif- 

diction, both which are neceſſary in theſe cafes: But the 
words, that the defendant © promiſed modo & forma,” 
| relate to the merits of the cauſe only, and not to the cir- 
cumſtance of place; which if they do, there is no need 

in thele caſes of a plea in abatement. If the words in- 
| clude the place as to the promiſe, yet as to the work and 
labour done, which is the cauſe of action, the verdict is 

_ plainly defective, it being only found that the defendanc 
promiled modo & forma ; ſo that it remains as doubtful as 


— whether the work was done within enen 9 


Ty on the aber 11 5 it was 18 by Mr. Benny, C ) That 
4 4 in the Latin the words jurati ad veritatem are 
= nonſenſe, yet the words being {worn to the truth,, 
without adding © to ſpeak” , are well enough in Engliſh, 
the elliplis being uſual in the idiom of this language. . 
1 Roll. 767. pl. 7. 798. pl. 6. Comb. 398. (2) The 
matter contained in this verdict could not have been 5 
found, unleſs it had been proved at the trial that the 

5 promiſe and labour, which are the cauſe of action, were 
made and done within the juriſdiction; this being abſo- 
lutely neceſſary to be ſhewn, according to the caſe of —— -* 
aud Peacock. And the verdict extends to and takes in the © 
= whole iſſue: For being the ſaying of lay-gents, it is to be 
conſtrued according to a reaſonable and favourable intend- 85 
ment. Hob. 54. 262. 


Comb. 4286. 


But the whole court were chuly of opinion, that the 
_ firſt objection is fatal, and is fully warranted by 1 Rol. 
| 76! 6. hich. ; is in point, the objection being the ſame now _ 
as it was belore the proceedings were 1n Engliſh. And, 8 I 
1 the 


re 


„762 


— _— 4 
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"a C. J. ſaid, it is abſolutely neceſſary to ſet forth, that 


the jury were {worn to ſpeak the truth, or, in other 
words, to give a verdict, in order to ſhew that they were 
properly qualified : And this eſpecially in inferior juriſ- 


ditions. But, according to what is here mentioned, the 


jury might be ſworn no further than not to {ay any = 


againſt or contrary to the truth. 


The whole court alſo declared, that the Uher obj jection : 
is a very material one; for the iſſue compre both 
the promiſe and the labour ; whereas the words of the 
verdict do not refer to the place where the promiſe was 
made, much leſs to that where the labour was done; ſo 
that the point in iſſue remains undetermined. And upon 
| theſe actions brought in inferior juriſdictions, it is neceſ- 
| {ary to ſhew that the thing for which the promiſe is made 
was performed within the juriſdiction. And in 9 
5 of this — the C. * cited Cro. El. 730. : 


Th he King againſt Suns: 


. I. was "a laſt May term by | IR Huſſey, te to 
Z quaſh an indiftment againſt the wife of one Bunce, for 
carrying a perſon having the ſmall pox from one parith to 
another, upon the following exceptions: (1) It is ſaid in 

- oy indictment, that the jury © did preſent,” inſtead of 
do preſent.” (2) The indictment is, that defendant 
left the party infected at the houſe of N. Wood © in the 


„ city of Exeter; whereas it ſhould have been ſaid, 


We within the city and county of Exeter The city of E. 
and the city and county of E. being not co- extenſive. 
(3) Ir is not mentioned that the defendant knew that the 


perſon conveyed had the ſmall pox. (4) The fact is not 


a averred to be with an ill intent, as to charge the pariſh 


where 


But upon the e firſt arten any the hure was re· 


ED verſed. 


here the party was ſent, Nc. A rule to ſhew cauſe, 


ch = ro 7 


00 > 8" =. © © CO bw a 


office till 
being in the exerciſe of che {aid oe, and under pre- 
| I 5 66 tence® | 
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Oc, was thereupon granted, And ſerjeant Draper for the 


proſecutor now giving the matter up, the indictment was 


ques. 


4 nn — p 4 


The King againſt Life. 


Quo warranto was brought againſt the FT IPO for 
acting as burgeſs of Chriſt-church in the county of 


Sourhampton ; to which he pleaded, (after admitting the | 
|  conftitution of the ſaid corporation to be as it is ſtated in 
the information) that an aſſembly was convened by one 
_ Goldwire, mayor of the ſaid berough, at which he was 
| nominated by the ſaid Geldwire, and elected by the ma- 
prity of the burgeſſes who were preſent, a burgeſs; and 
that afterwards he was admitted and {worn into the office. 
Upon this plea ſeveral iſſues were taken, wiz. whether 
_ Ooldwire at the time of the nomination nd election of the 
defendant was meyor; and whether the defendant was 

| admitted and {worn into the office, with three other iſſues. 
| A ſpecial verdict was found on ſome of the iſſues ; and as 

BF - ee by this verdict, and by the finding on 1 
| . other iſſues, and the YO" the caſe was in effect this: 


| The town of Chriſt- church. i is 2 corporation he * A 


3 and power is thereby given to the mayor and burgeſles, 
or the major part of them, at their will and prafure w-- 


chuſe as many burgeſles a8 they {hall ſee occaſion, the 


5 mayor being to nominate. And it was found, that Gold- : 


wire never was elected mayor of the ſaid borough, nor 


had any right or title to the ſaid othce, but not withſtand- 
ing this, the 16 October 1736. under pretence and 
colour of being elected mayor, be was preſented unto 
Milliam Willis, fleward of the court-leet, and was there 


{worn into the office of mayor, and in fact exerciſed the 
day of 1736. And the ſaid Goldwire 
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4 tence of being elected and {worn into the ſame,” 
iſſued out a ſummons to the ſeveral burgeſſes of the cor- 


in which Goldwire preſided, but ſome of the burgeſſes re. 


 againft the legality of Goldwire's being mayor, and againſt 
the nomination of the defendant ; and notice. was given to 
the defendant that Goldwire was not mayor: Notwith- 


It was alſo found, that a quo warranto had been recently 4 
proſecuted againſt Goldwire for acting as mayor, pending 
which he {ſummoned and held the aſſembly as aforeſaid; 
and that there was afterwards judgment of ouſter againſt 
him; and the jury ſet out the whole proceedings, and 
alſo the ſpecial verdict found in that cauſe in bec verba:; 
By which it appeared, amongſt other things, that accord. 
ing to the conſtitution of the {aid borough, the mayor is 
to be ſworn in at the next court · let after his election, 


rm 


poration to meet together on a day not mentioned in the 
charter; at which time an aſſembly was accordingly held 


fuſed to come, and others who were preſent proteſted 


ſtanding which he was nominated by Goldwire for burgeſs. 


and is to continue in his office for the year after his being A 
| Choſen, and until another is elected; and that one T. Jeanes | 4 
was duly elected mayor anno 173 5. and that Golawire was | | 


| the crown, and by ſerjeant Burnet for the 3 - and 


general Strange & his Majeſty : permiſſion) for the de- 


never choſen , nor ſworn 1 into the office. 


it appears upon this record that Goldwire, who convened 
and preſided at the aſlembly when the defendant was elect- 
| ed, was a mayor de facto. 2) Suppoſing that he was a 
mayor de facto, whether he had the power of convening 
and preſiding at a corporate aſſembly ; and whether the 
' nomination and election of a burgels at duch an aſſembly 


be good. 


The vrincipal cas; in this caſe were, (1 1) v w betber 


It Was —— laſt term by Mr. Gundry on the part of 
this term by ſerjeant Eyre for the crown, and by ſolicitor 


nt. 


2 5 And 


= EZ 


amor== 


officer de facto be no where defined in the books, yet it 


zs ſufficiently plain, that in order ro conſtitute ſuch an 


officer, theſe two requiſites are neceſſary ; (1) That there 
be a compleat vacancy ; and (2) That there be at leaſt, in 


here there is an officer de jure in Poſſeſſion, or where 


an uſurper, and all his acts are abſolutely void. Abbot of 


OW - Ry WY WY OW 


our of being elected, he was preſented to the ſteward 


as many as he pleaſes. Ir alſo appears by the proceedings 


the office; and conſequently he cannot be a 
facto, it being impoſſible that a yd 


min two perſons at the {ame time. 


nor ſworn. But (2) Suppoſing that Goldwire was mayor 
de facto, yet as he was 2 a law ful one, the election of 
5 the e is void. In general this is certain, that 
there are ſome acts . an officer de fatto cannot do: 
— 
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all elective offices, the colour of an election; and n e | 


Fountain's caſe, 9 H. 6. 32. pl. 3. 8. C. Bro. Abbe and 
Prior 19. S.C. Non eft factum LY | Moor 112, 606. Co. 
E. 699. 2 Roll. Rep. 101, 131. 1 Lutw. 508. King and 
Sutton. Ning and Whitchorne, Lucas 64. Now in the 

_ preſent caſe it is found, that there never was in fact =_ - 
election of Goldwire as mayor; and it is to be intended 
that there was not the leaſt colour of any; for if there 
bad, ir ſhould have been ſhewn, that this court might 

1 judge, D whether it was ſufficient to capacitate D 
bolding a corporate aſſembly, and nominating a burgeſs. 


It is indeed mentioned, that © under pretence and co- 


| in Goldwire's cauſe, which are ſet out in this {pecial ver- 
dict, that Feanes was mayor anno 1735. and that a mayor 
continues in his office till another is choſen ; fo that there 
was a rightful mayor in eſſe when Goldwire 3 — 


1 8 f ſhould be 
ther ſtared 
in thoſe proceedings „that A 5. was neither 


And it was argued for the cxown, (1) That Goldwir« 2 
was not ſo much as a mayor de facto. For though an 4 


without any election a perſon intrudes into an office, he is 


and ſworn 3 but the {wearing him, without a previous 
election in fact, will not make him a mayor de facto- For 
otherwiſe it will be in the power of the ſteward to make 


For 25 
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+ in fol. 184. is againſt law, and has been alway s ſo 
JT, held. ] ( 2) Such acts as concern third perſons, * they 
dee &- previous right to the thing done, are good when 
1 performed by an officer de facto, yh being conſidered in 
| ſuch caſes as inſtrumental only. Co. Lit. 58. b. Moor 109. 
&C.1 Aud. 95. 1 Co. 140. b. 4 Co. 24. 4. Cro. El. 699. 


"For otherwiſe there will be no 883 between * 


is a notional creature only, erected by the law, in order 
to anſwer the ends of juſtice and equity under particular 
circumſtances, his power ought not to be extended further 


all the acts which an officer de facto can poſſibly do are 
either ſuch as concern the public good, or ſuch as concern 
third perſons, who have a right to the thing done, or haus 
| paid a conſideration for it, or ſuch as are purely voluntary, 
and to which ſtrangers have no right: And there are 
ſome acts which the officer is compellable to perform, 
and others which are voluntary. It is certain, (1) That 
ſuch acts as tend to the public utility, when done by an 
officer de facto, are valid; and this in order to prevent 
the interruption of juſtice. 1 Roll. 761. 3 Keb. 606. 
2 Lp 242. Which laſt cal. is contrary to that in fal. 


cConſideration for the thing done. 9 H. 6. 32. 8. C: Bro. 
Abbe and Prior 19. S. C. Non eſt factum 3.  Cro. EL 533 |} 

| Moor 606. 8. C. Cro. El. 775. 1 Lutw. 508. (3) Such 
Ads as are purely voluntary, and are done for y ſake 
of perſons who have no right to or remedy for the per- 
formance thereof, are void: And this too in ſome caſes 
| where a valuable conſideration is paid. Cro. El. 699. Co. 


apply theſe * to the preſent caſe, it is obſervable, that 

the act here done was not ſuch an one as was neceſſary 
for the preſervation of the corporation: For it is not 
= found, nor does it appear, that there was any need of 


de facto and officers de jure. And as an officer de facto 


than what is abſolutely neceſſary for that purpoſe. Now 


4. of the ſame book. [And Lee C. J. ſaid, that tbe 


And ſo it is where a ſtranger has paid or Siren a valuable 


Lit. 58. b. 1 C. 140. b. 4 Co. 24. A (4) Such acts as 
are voluntary, and which 4 officer is not compellable to 
do, are void, eſpecially in the caſe of corporations. To 


1 8 . 


— 
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a new burgels; but on che contrary it is Hated, that the 
mayor and burgeſſes may chuſe ſo many burgeſſes as they 

ſhall think proper. The defendant paid no "eontilerarioh 

for his election, nor had he any right to it but upon the 

terms of the conſtitution of®the borough : And theſe are, 

that the mayor and burgeſſes ſhall elect; whereas here it 

is found, that Goldwire was no mayor. This the defendant 

muſt be conſidered as not ignorant of, as he was a member 

al the corporation; and he had alſo expreſs notice hereof. 


It is alſo material, that the pretended mayor iſſued out 


a private ſummons ; and it was for the meeting of an 
aſſembly upon a day which was not preſcriptive. This 
| was therefore an act wholly voluntary, and conſequently 
void, eſpecially as it was performed pending a proſecution 
2g ainſt the pretended mayor : Who; by the ſame reaſon 
for which he nominated the defendant a burgels, might os 
have made many others ſo too. As to the i inconvenien- 
cies of the caſe, it appears from what has been ſaid „that 
none will; follow from the diſallowing of this cranſaGhion 5 
nin the pretended mayor, and that many will reſult from 
| the contrary. To which it muſt be added, that if fuach 
' als are good, there i is no difference between a mayor de 
facto and one de jure, in point of authority; for there is 
no greater power than that of chuſing members. And by 

this means the conſtitution of corporations may be over- 
turned, as officers will be hereby encouraged not to adhere 
to the terms of the charter, and as ſtrangers may be ad- 
mitted into the body: Whereas the conſtitution of boroughs 
is part of the conſtitution of the kingdom, and conſe- 
quently all incroachments thereupon ought ſtrictly to be 
| guarded againſt. In The King and Sutton, hs Judges King and 
ſeemed to be of opinion, without giving any judgment, 
that the election of the defendant was not good; and yet 
Street, the pretended mayor, had enjoyed the office for 
the year, without being ſued in a quo warranto; nor was 
there any iſſue on the record (as there is bere) againſt © 
Kreet; but his right was brought in incidentally : "Though . 
indeed ſome things were there found which made it doubt 
— whether he was a good mayor. In The King and King . 

: Haramg, — 
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168 Eaſter Term, 11 Geo. II. 1738. 
Harding, Hil. 2 Geo. 1. a mayor de facto preſided at the 
aſſembly, where the defendant was choſen one of the 
junior counſellors of the town of Nottingham ; and the 
5 court were ſo clear of opinion that the election was ill, 
den that the defendant diſclaimed. The King and Bennet, and 
__— the corporation of Shaftesbury, Hil. 4 Geo. 2. The court 
there agreed, that if the queſtion had been about the 
mayor's right, and he ſhould appear not to be a good one, 
his acts would be void. And in the caſe of The, King and 

the corporation of Orford, in lord C. J. Hardwicke's time, the 
court was of opinion, that an officer de facto could go no 
further than the doing of neceſſary acts. It was alſo ob- 
jected by the counſel for the crown, that the word mayor 
in the third iſſue, (viz. whether W. Goldwire was mayor 
or not) and alſo throughout the pleadings, muſt mean a 
lawful mayor, and conſequently the verdict is againſt the 
defendant, becauſe it plainly appears upon the whole mat. 
ter ſet out therein, that G. was not a lawful mayor: And 
in pleadipg, if one fort of right be ſet out, and another 
proved, the iſſue will be againſt the party. 2 Roll. 680. 
L 2. The pleading here is alſo to be conſidered as in 
oppoſition to the crown. And before the 11 Geo. 1. c. 4. 

_ officers were obliged to prove themſelves to be lawful 
— oo. 


On the other {ide it was argued, (1) That it appears 
from the facts of which the court can now take notice, 
that Goldwire was a mayor de facto at the time of the de- 
fendant's election: For though in the record againſt Gold- 
wire it be found, that Jeanes was mayor anno 1735. and 
that a mayor is to hold over till another be choſen, yet 
' theſe circumſtances are to be thrown out of the preſent 
caſe, they not being facts found by this jury. All that is 
found here is the record itſelf, which formerly a jury 
could not find, (2 Roll. 69 1. pl. 1, 5.) and not any of the 
facts diſcloſed therein. And it is obſervable, that the 

| preſent jury have found a fact contrary to the record 
_ againſt Goldwire, viz, that he was preſented and ſworn 
into the office of mayor; whereas by the other record 
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it is apelly found that be was not ſworn in : And this 
is certainly well found, for if one jury be concluded by 
the finding of a fonts one, there could be no ſuch thing 
as an attaint. What therefore is here found is, that Gold- 
wire was not well elected, hut thar, under colour and pre- 
tence of ſuch an election, he was regularly preſented and 
| ſworn into the office, (for the regularity hereof is to be 
intended, 5 Co. 97. 4. 8. C. 2 Roll. 598. 1 Vent. 118.) 
aud that he convened and preſided at a corporate aſſembly, 
and nominated a burgeſs: Now as here was the colour of 
| an election, and as Goldwire had a viſible authority by | 
being {worn into and executing the office, and this at a 
time when it does not appear to have been full, he can- 
not be regarded as an uſurper, who is one that intrudes 
into an office without the leaſt colour of right. The 
| Abbot of Fountain's caſe is therefore on this ſide ; for the 
ſwearing in and executing of an office are at leaſt equiva- 413 
lent with inſtitution and inſtalment. Dyer 293. b. Moor 
| 606, 8. C. 1 Nl 476. M 1. co. El. 333. 699. The | „ 
* mayor and burgeſſes of Totneſs againſt Bowden, Mich. 10W. 3. , Corporation 7 
mam GB cited by Denton juſt. in his argument in The King and Bonden. 
and Sutton. Action on the caſe, upon a cuſtom in the 4. 4. 422: 
| corporation of Totneſs to grant licences to ſhop-keepers : 
And it was found, that the borough was incorporated by 
H. 8. and in the time of king J. 2. the charter being ſfur= 
rendered, he granted a new charter, under which — e 
poration granted the preſent ſcones} ; and afterwards the 
dld charter revived : And it was held by all the court, ex- 
cept Treby C. J. ( who differed) that the corporation was a 
corporation in facto, and the licence well granted. Ad 
in Sutton's caſe it was ſcarce doubted, whether Street was a 
mayor de facto; and yet there it was found, that another 
perlon had been duly choſen, and had performed ſome 
acts of office. As to the ſecond queſtion, it is to be ob- 
| ſerved, that the acts done by Goldwire are the ſummon- 
ing and holding the aſſembly, (the laſt of which conſiſts 
only in his being preſent, 1 Roll. 514. pl. 6, J.) and alſo 
the nominating the defendant : For as to the election it- 
lelf, he votes therein as burgeſs; nor does his being mayor 
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K his vote farther than that of any other amy 
Now that theſe acts, when performed by an officer de 
facto, are valid, appears by ſome of the x Ora. rules laid 
down in the books on this ſubject, and which have been 


admitted by the other fide. For (1) It is abſolutely ne- 


ceſlary, to prevent the diſſolution of the corporation, that 


it ſhould be recruited from time to time by the election of 


bdblaurgeſſes; and the crown has intruſted this borough with 
OE. as power of chuſing members as they ſhall ſee occaſion, 


They are therefore judges when a new burgeſs is neceſ- 


ſary; and by electing the defendant, they have declared 


that in the preſent caſe it was ſo; and hereby the crown 
is bound. All that Goldwire did in the affair as mayor, 
was merely minifterial ; and he might have been com- 
pelled, by a mandamus, to hold an allembly for the hoof 


of neceſſary acts; and as theſe are ſuch, they are con- 


ſegquently valid. 1 Roll. 514. pl. 6, 7. (2) The acts here 
done tend to the good of the public, who are ſtrangers, 

5 and, as it is admitted, are greatly intereſted 1 in the welfare 
and preſervation of corporations. (3) Though the act of 
aan officer de fatto, which is 3 to his =” is void, 


yet ſuch as is merely ex officio, (which is the preſent 4% 
is good. 9 E. 4. 6. S. C. Bro. Aſiſe 9 5. Patent 21. Cro. El. 


3572 [ Which laſt book ſhews, that there may be an offi- 


cer de fatto and one de jure at the ſame time.] Moor 
109, 112. Palm. 479. Salk. 96. 1 Lutw. 508. (4) An- 
other rule is, that the act of an officer de facto, when it 
is for his own benefit, is void, becauſe he ſhall not take 
advantage of his own want of title, which he muſt be 


cChonuſant of; but when it is for the benefit of ſtrangers, 
 __ who are to 1 preſumed ignorant of ſuch defect of title, 
ii is good; as in the caſe of a deputy of a deputy. Cro. 


El. 699. cited before. And for this reaſon the voluntary 
grant of a diſſeiſor is not valid, becauſe this is for his own 


advantage, as he has a conſideration for it. Now in this 
caſe the defendant was a ftranger, and no member of the 


corporation, previous to his election: And it is no more 
to be ſuppoſed that he knew of the want of title in Gold- 
Wire, again whom there was no judgment of ouſter till 


25 == afterwards, 


3 
afterwards, than the tenant of a manor can be ſuppoſed 
to know the right of the ſteward. It is alſo material, that 
the defendant was obliged to take an oath, which he has 
actually taken, to ſerve the corporation; and this is to be 
regarded as a legal conſidefation for his place; and he is 
not on this account only an honorary member. Beſides, 
the public (who, as before mentioned, are intereſted in 
the preſervation of boroughs) are to be conſidered as 
ſtrangers ; and there is a conſideration moving from them, 
(5) If the election of the defendant is conſidered as detri- 
mental to the corporation, yet as it is their own act they 
are bound hereby, all one as a bond given by a corpora- 
tion de facto will bind them, though they cannot take one 
for their own benefit. 1 Lutw. 508. Upon the whole 
matter therefore the election is good: And it makes no 
difference that the pretended mayor was recently proſe- 
cuted, or that there was a proteſt by ſome of the mem- 
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bers; this luſt affecting the mayor in point of puniſnment 
only; for though the defendant was preſent, he was not 
obliged to ſcrutinize into particulars, but it was ſufficient 

| for him to ſee Goldwire doing acts of office. As to the 
objection that if this election is good, a mayor de facto 
may mould a corporation as he pleaſes; this is not true: 


For though he preſides at aſſemblies for the ſake of de- | 


x : 
—— — — —— 
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cency and order, yet he has no greater power in the | 
election of members than any other burgeſs, and is equally ' 
bound with what is tranſacted there; and where the 


aſſembly is held not on a preſcriptive day, as in the 
prelent cafe, he is obliged to ſummon every individual 
member: As it was held in the cale of Kynaſton and the 
corporation of Shrewsbury, * (Trin. 8, 9 G. 2.) where the 


 * Krnaſton and the corporation of Shrearsbury. Mandamus to reſtore Kynafton to be alderman 
of Shrewsbury : And by the return and ſpecial verdi& it appeared, that by the charter the 
ſenior alderman is always to be choſen mayor, and that the mayor and aldermen have a 
power of amotion ; that Floyd was choſen mayor though Kynaſfton was then ſenior alderman, 
he being not reſiant in S. and that at an aſſembly held by Fleyd and the major part of the 
aldermen, ſaid K. was amoved, but J. K. one of the aldermen, who had a houſe and family 
in the town was not preſent, nor ſummoned by the ſerjeant at mace, who had his uſual 
orders; he being informed and believing that J. X. was out of town, and therefore he re- 
turned him out of ſummons: And held that the amotion was ill, by reaſon of the non-ſum- 
monin g 7, K. eſpecially as he had a houſe and family in town, where a ſummons might have 
| been left: And it makes no difference that it was the negligence of the ſerjeant at mace only. 
And per cur? ; Where a corporate act is done by a ſelect number, or on a by day, every 
member within ſummons muſt be ſummoned. INE | 
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amotion 
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amotion of a member at an aſſembly held not on a 
preſcriptive day was determined to be void, becauſe one 
of the members was not ſummoned : And it was there 
alſo agreed both at the bar and bench, that it was a point 
never An, whether a mayor de facto can preſide 
at an aſſembly for the amotion of a member; which is 
much ſtronger than where an aſſembly is beld for the 
chuſing one. Objected, that the word [mayor] in the 
iſſue muſt mean a lawful mayor; and it is found that G. 
was not ſuch. Anſwer: This might have been a good 
objection, if the verdict had been general; but as the 
wh matter is found ſpecially, the queſtion upon this 
record is, whether he was an officer of ſufficient power to 
make the 2 election good. 


5 The court (who arquad ſeriatim © on both arguments) 
were clearly of opinion, (1) That no notice can be taken 


of the particular facts diſcloſed in the verdict againſt Gold- 


_ wire; but all the uſe which can be made of that record 


is, that there was a recent proſecution, and afterwards 
judgment of outer, againſt him: So that it does not ap- 
| pear in the preſent caſe there was a rightful mayor in eſe 
when Goldwire acted as ſuch. (2) It was held by the 

f whole court, (except Lee C. J. who gave no direct opi- 
nion as to this point) that Goldwire was not ſo much as a 


og mayor de facto. For in order to conſtitute a mayor de 


facto, it is neceſſary that there be ſome form or colour of 
an election; but without this, the taking the title and re- 


5 galia of the office, and the ading and being ſworn in 3 


mayor, are not ſufficient: And with this agrees the abbot 


DM” Fountain's caſe. Now here it appears that Goldwire was 


| never elected in fact; and though it be ſtated that he was 
{worn at the leet, it does not appear (as it ought) that 
| this was agreeable to the conſtitution of the borough: And 
it is not material that he acted as mayor, as it is found 
that a quo warranto was recently proſecuted againſt him, 
pending which the preſent election was made, and that he 
was thereupon adjudged to be an uſurper. The conſe- 


quence hereof plainly is, that the decken is void. And 
4 ris Lee 
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Lee C. J. ſaid, that in theſe caſey the proper queſtion s 
whether the parſen; be av <fficer & fatto as to the parti- 


cular purpoſe under conſideration, according to 1 Salk. 96. 


where on a motion for an information it wasgheld, that 


' there cannot be an officer de facto and an officer de ju 


at the ſame time; and therefore the C. J. ſaid, that is 
would deſerve great conſideration, whether collation by a 
biſhop de facto is good where there is a rightful one in 
being: As it is laid down in Cro. El. 699. (3) By the 


= whole courts Suppoling that Goldwire was a mayor de facto, ? = 


pet the acts here found to be performed by him are not 


good, becauſe they were not neceſſary for the preſerva- 


tion of the corporation. In theſe caſes the proper diſtin e- 
tion is between ſuch acts as are neceſſary for the good of 
the body, which comprehend judicial and miniſterial ates, 
and ſuch as are arbitraxy and voluntary, The election of 

the defendant is of che : 
| burgeſles is indefinite, it doth not appear, nor jg it ftated, 


zs it ſhould have been, that the choice of a burgeſs was 


neceſſary. It is found too, that the aſſembly was held | 
| not on a corporate day, (for which reaſon Probys juſt. {aig, . 


it ſhould have been ſtated, that notice wag given to every 
member, without which it could not be regular; ac ; 
cording to K. and the corporation of Shrewsbury) ſo that 
there was no neceſſity of convening it at that particular 


time. It is alſo material, that no perſon hath a previous i 


right to theſe offices; nor can the taking of the uſual + 
oath, as has been objected, be regarded as a legal con- 
deration, becauſe this is ſubſequent to the election, and 
the party may perhaps refuſe to take it. This caſe there 
fore differs from thoſe that have been cited for the de- 
fendant; for in thoſe, either the act was ſuch as the offi- 


= cer Was obliged Or compellable tO do, (as in Palm. 47 9.) or 


ſuch in which a ſtranger was concerned, and had a right 
to, or paid a conſideration for. In the preſent caſe it 
ſeems very extraordinary, that one called to an account 
by the crown for acting as burgeſs, ſhould ſet up a title 
derived to him from à pretended mayor, whole right was 
e — an 8 Ho litigating 


tter kind: For as the number of — 


. 
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tween a 


* at the ſuit of the crown, at the very time when 
the other was elected. If ſuch an one hath fo great a 


by Lee 


8 been mentioned, vi. whether Goldwire Was a lawful 2 


only is not ſufficient to make a member: And the court 
held this alone to be an infuperable objection to the defen- 
diaantꝰ's title. And the counſel for the 
argument juſt mentioned this obſection) ſaid, that they 
did not enlarge on it, becauſe they choſe to rely | the 

| merits of the caſe. 1 for the _ 1 


King 42g 
Sad! 


wich obſerved by Probyn 


or not. 8 N 
We 4 


Aſter the court had Ares their opinions as above, it 
juſt. that the verdict mentions - 
only that defendant was nominated a burgeſs, without 


ſhewing his election and ſwearing; whereas a nomination 


" 4 8 7 K 


in this caſe) have no _—_—y » that act. 


On the other "Gde it was a rgued by Galicia: general 
Strange, that informations are 5.4 quaſhed by the courſe 


of the court; but this is merely a matter ex gratia - And 


the court never quaſhes any thing but where the cauſe is 
of ſmall moment, and the matter very plain. An in- 
dictment for a nuſance is always refuſed to be quaſhed. _ 
Is in The King and Ws Trin. 9 G. 2. an indictment | 

4 for 


power againſt the crown, here will be no differen be. 
rightful mayor and an intruder. (4) It was ſaid 
Ah. and Pape juſt. that as there was ſo recent , 
ſecution againſt Goldwire, and as the preſent profecu. 
tion is by crown, the iſſue muſt be conſtrued as has 


. 2. 24 


crown (who in their 


| Garlant qui tam coping Burton. EF 


[OTION by. Mr. Wirley Birch to quaſh an infor. 
mation qui tam, · Nc. againſt the defendant, . (a 
E 2 on the ſtatute of 21 H. 8, c. 13. for non- 
reſidence, becauſe it was found before juſtices of aſſiſe, 


*, who (as it was reſolved on the motion for the certiorari 


-— Ms 
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— 

for perſuading 4 to marry B. in order to charge one 

— 5 and diſcharge another, was prayed to be quaſhed, 

but Kenied. And in in The King, and Gibbs egdem ter mino, a Sub.“ 
motion was made 20 quaſh an indictment for ſelling 5 by 

falſe meaſures, but it was refuſed. In the pricipal 

tte informer is intitled to part of the penalty, and ther 
fore the quaſhing the information may deprive him of 

his property: For in this caſe he bath no remedy over; 

whereas if it be adjudgell againſt the proſecutor upon a 


| demurrer, he may bring a writ of error. And Mr. ſoli- 


citor ſaid, he would not now enter into the queſtion n 
the merits, becauſe this was done upon the motion for the . 


Certiorari. 3 1 


It was replied by Mr. /. Birch, that this is not a matter 
of great importance; and the crime here charged is alſo 


cable by the ſpiriryal law. But ſuppoſing the matter 55 


do be of ever ſo high a nature, the information ought to 


be quaſhed, as the judges of aſſiſe had no eonuſancde 
thereof, And he ſaid, that he moved laſt term to quaſh 
an information, becantl i it was filed by an improper TY — 
cer; and it was quaſhed, becauſe the court could not hold = 
plea thereof. It was allo urged, that a wit of error =_. 
as well where an information 15 quathed upon motion, as 
_ a jeans © Is arreſted. RE: on, 


| But the court was aa oF opinion, has as 
formation” ought not to be quaſhed ; and this on the = 
authority of 1 Sid. 152. and The Queen and Trotter, Paf. . 
11 Aun. (which Lee C. J. now cited as in point). In this 2:7. 
| liſt caſe it was moved by Mr. Forteſcue to quaſh an infor- 
mation for exerciſing the trade of a burcher, without 
having ſerved an apprenticeſhip therein; but the court 
denied it. And Parker C- J. there ſaid, cher theſe infor- 
mations are in the nature of civil actions, and the N —— 
proſecuting them have an n. in chem. Me " 


In the pricial caſe the motion was therefore denied. * 
8 . 5 
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Lupton and 


Atkinſon. 


E Term, 11 Geo. II. 1738. 
Anderſon again) Winer. 
"R ROR of a judgment i in an ackion of. wherein 


the Uefendant below had pleaded, that the plaintiff 


became * c. and he concluded with a general 
averment. And it was now objected by Mr. Bicknell for 
the plaintiff in error, that this is wrong; for that the 
defendant ſhould have concluded to the country. And 
he cited Lupton and Atkinſon, Hil. 2 G. 1. in C. B. Rot. 
1624. where this objection was held fatal. 


And Chappls juſt. menial 2 two 4 caſes, where the 


: ſame | point was determined — 


And no — appearing 6 on the other fide, the judg- 7 


5 ment was reverſed. 


* 1 > . . . * bp : 1 1 7 8 . 5 : 8 F © 


The King againſt « the je biſop f Eh. 


ſuch aua 1s lodged by the ſtatutes, had refuſed to de- 


prive Dr. Bentley; and alſo upon a petition by ſeveral of 
| the fellows of the {aid college to the biſhop of E. com- 


1 plaining of Walker's refuſal, and praying the biſhop to 


compel him to execute the {aid ſentence, according to bis 


(the biſhop's) viſitatorial power: Which, it was alſo ſworn, 
* — had refuſed. 


TT was mowed by ſerjeant Eyre in Trinity term, in FA ” 
tenth year of the preſent King, that a mandamus might 
go to the biſhop of Ely, commanding him, as general 
vilitor of Trinity — in Cambridge, to compel Dr. Malter, 
the vice-maſter, to deprive Dr. Bentley, the maſter of the 
college: He having been convicted by the {aid biſhop, as 
rectal viſitor, of dilapidation; and {ſentenced thereupon 
to be deprived, — "54 to the ſtatutes of the college. 
And this motion was founded on an affidavit, that Dr. 
Malter, the vice. maſter, in whom the power of executing 


Bur 
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My, 


But it was * ſaid by lord Hardwicke, (who was chief 

; juſtice of this court * this matter was firſt ſtirred) 
that a mandamus cannot properly be granted to one man, 

to compel another to do an act; as it is heft prayed. 
And ſuppoſing the biſhop of Ely to be general . bo 
zs to judge what is proper to be done; 72 therefore a 
mandamus does not lie, commanding him to do a particular 
act; but only, in general, to viſit the college, or to put 
in execution the ſtatutes of the 3 upon this corn 

i 3 . 


L 


A 1 was therefore granted for the bilkop of Eh, an d RE 
the maſters of the college, to ſhew cauſe, why a manda- 
mus ſhould not goto the biſhop, commanding him to pro- 


ed * _ * —— in the affidavit. 


* 1 in Hilary term 10 0. 2. it was 2s argued by Giclee 

general Strange and others, in behalf of the college againſt 
the Mandamus; ; and by the ſerjeants Eyre and Wynne on 
the other fide: But the argument was then ww 3 
the court to be confined to this queſtion only, whether a 
Mandamus was proper, ſuppoſing the biſhep of Ely to be 
general viſitor. For as to the point, whether he be ſo or 
not, the court ſaid, that the crown was principally con- ” 
| cerned herein, as the college is of royal foundation; and *_ 
therefore it is proper to hear counſel for the King upap 
this queſtion, it being very unreaſonable to grant the pre- 
| ſent Mandamus, upon hearing the matter litigated only be- 
| tween one party who, admits the power, and the other 
who claims it, when it is dubious whether this laſt hath 

it or not. And it would be very odd, in caſe a Mandamus 
ſhould be granted without 1 the King's counſel, for 
the court afterwards to award a prohibition to its own 
rule. And lord chief juſtice Hardwicke ſaid, that when 
Dr. Bentley prayed to be reſtored to his degrees, the que- ln. 
ſtion, — ru King hath the viſicatorial power, was 
likely to come up; == therefore counſel were heard for 
the King It was therefore ordered to be added to the 


2.2 rule, 


— 


Eaſter Term, 11 Geo. II. 1739. 58 
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1 
5 rule, that his Majeſty 8 attorney general have notice of 
And accordingly this term the caſe was argued at large 
by ſolicitbr general Strange and Mr. Greaves for the col 
lege, and by ſerjeant Wynne and Mr. Taylor on the other 


fide ; Mr. attorney general Ryder being in court. 


And it was argued againſt granting the mandamiis, (1) 
That on the parties own ſhewing they are not intitled to 
it; for the ſentence appears to be given by the biſhop f 
E. as ſpecial viſitor ; and in the complaint, to which the 
EN rule refers, it 18 prayed, that he compel Dr. V. e c. as 
general viſitor. Now if the biſhop be a ſpecial viſitor, 
which he ſeems to claim only, then all other powers not 
granted out of the crown ſtill remain therein, as the 
college is of royal foundation ; and he hath no authority 
to do what it is now deſired he be compelled to. But if 
the foundation of this motion be true, viz. that he is 
general viſitor, then the ſentence is void, and ought not 
do be carried into execution, becauſe it is given by him as 
ſpecial viſitor, Beſides, if the biſhop is general viſitor, he 
doth not want the aſſiſtance of the vice-maſter. And 
therefore upon this ſentence and return, quacunque via data, 
the court is not warranted to grant a mandamus. The 


court has already granted a mandamus to Dr. V. the vice - 


(.in ſubſtance) that the King was general viſitor: But after - 
wards the writ was quaſhed, as felo de ſe, it being ſug - 


geſted thereby that the biſhop of Ely was general viſitor *. 


(2) It is not true, in fact, that the biſhop of Ely is general 


viſitor. And as to this, the caſe (as verified by affidavit, 
and as it appears by the ſtatutes) ſtands thus: Ew. 6. 
gave a body of ſtatutes to the college, in which (eit. de 


K. and Dr, Walker, Hil. 9 GC. 2. It was there alſo determined by the whole court, that 
the return was good, and that no peremptory mandamus ought to be granted, becauſe if the 
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maſter, to execute this ſentence; to which it was returned | 


King be general viſitor, he may, and it is to be preſumed will, compel the vice · maſter to do 


Juſtice ; and therefore the party muſt firſt apply for a commiſſion of viſitation, and be denied, 
before he can have a mandamus. The reaſon is the ſame if the biſhop be general viſitor, as 


"Hofer . un ; Geo: II. 1938. 


. 


viſratore) it is ordained, © « quod iſcopus Elienfis vicar: 
F Afterwards Q. Elizabeth — them other ſtatutes; 


tion of the college by H. 8. and that there had been, ſome 


were imperfect, and therefore ſhe had thought proper to 


ive them new ſtatutes; 0 eas univerſas 


them. There is alſo an inconſiſtency between theſe two 


is ſaid befoxe) is given by him as ſpecial viſitor. 
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3 to be diſcharged ; and for this reaſon mandamus's 


Sharp E Eaſt. 13 Am. 


admit a common council-man ; and afterwards a ſuper- 
 ſedeas was prayed ro the writ, becauſe the right of admiſ- 
"_ is — in the alderman of the particular ward for 

which 


in the preamble of which natice is taken of the founda- 
_ conſtitutions 4. 5 the government thercbf, which 


leggg in buns 
« libellum collect per fectam morum & ſtudiorum regulam 
repreſentamus & commendamus, Tc.” And by thele the 

| biſhop of Eh is alſo made ſpecial viſitor. _ to the ſha 
tutes of E. 6. it was {worn by ſeveral of the ſenior fellows, _ 
that they were never kept in the archives of the college, 
but were in the hands of the biſhop of Ely, and were never 
ſeen by them till very lately; = that they were never 
"raed to or obſerved by them: And the * was alſo torn 

off. On the contrary, the Ratures of O. Elx are on re- 
cord in the college, and always {worn to be obſerred. 
All this (it was urged) amounts to ſtrong evidence, tbat 
the former ſtatutes were abrogated and cancelled; and the 
Peel viſitor, in whoſe cuſtody they now are, was . 


1 the hand that originally received the ſurrender of | 


ſets of ſtatutes almoſt i in every inſtance : And if thoſe of 
E. 6. are ſtill in force, and the biſnop of Ely is thereby 
made general viſitor, it was perfectly idle to make him 
ſpecial viſitor by the laſt. Beſides, the ſentence here (as 


ſometimes have been ſupe rleded. Salk. 701. Sir Foſbua 


upon the mandamus to the vice-maſter it was returned, 
_ that the ſtatutes of E. 6. are cancelled, and that the King 
is general viſicor ; and this has not yet been traverſed or 
falſified. As the poſition therefore which is laid down in 


| ſupport. of the mandamus is not true, the | preſent rule 


King and the 
mayor and 


A mandamus was granted to the aldermen of the city to aldermen of 
ET 


"Eaſter Fm; 14 Geo. II TY 


| which the party _ common council-man, and 

not in the bey at lin" And though it was objeQgd to 

this, that the writ gives a Juriſdiction to the perſons to 

| whom it is directed, and is an evidence of their right, yet 
dy lord chief juſtice Parker and juff. Eyre, the writ. ought | 

—_ fiperleded : Bur the other two judges were of opi- 
non to e contrary, and that it was proper to wait for a 
return. It was however unanimouſly agreed, thar if this 
matter had been ſhewn before the writ iſſued, they would 

Ring and the ie not have granted it. The King and the mayor, aldermen 
| Ne. and common council-men of Norwich, Trin. 3 G. 1. Motion 
by Mr. Page to ſuperſede a mandamus granted to the defen - 
dants for chuſing a town- clerk, upon ſhewing that the 
right of election was in the mayor and aldermen only: 
And the writ was accordingly ſuperſeded. (3) Suppoling 
tthat the biſhop is general viſitor, yet a mandamus doth not 
lle to bim as Puch; and there is no precedent to be pro- 
duced for this purpoſe. The reaſon is, that colleges are 
only private ſeminaries, & forum domeſticum, whereof the 
viſitor (Whd is always the founder, or his heirs, or 4 

_ perſon appointed by him) is the fole judge ; whereas if a | 

4 was grantable, this court would in effect be the 
Vvijlůltor. Carth. 92, 168. . 74. Skin. 454, 471. This 
cccurt is indeed inveſted with a ſuperintendency over all 
inferior juriſdictions, and may either reſtrain them when 
they exceed their bounds, as by quo warranto, prohibition, 
e. or elſe compel them, when they refuſe, to execute 
their power: But then in neither caſe it will interpoſe, if 
| the public be no ways concerned, which is the preſent 
caſe. Neither will this court interfere where à diſcre 
ſtſionary power is left in others to make a final determina · 7 
Gyles's caſe. tion. And therefore in Gyles's caſe, Mich. 4 G. 2. a man- 
Aamus was refuſed to nd ſons Juſtices to licenſe a 
man to keep an alehouſe, becauſe the juſtices were judges 

of the matter by act of parliament ; and Salt. 45. was 

cited to ſhew, thar -no appeal lay: And yet there the 

was concerned; and it was a caſe in which there 
- was great hardſhip and oppreſſion on the fide of the 
| n 
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en Wilkins and Mitchell, Trin. 10 W. 3. Motion for Wilkins and 
a mandamus to 2 mayor, to grant execution of a judgment &C. O. in 
given in a borough· court; but it was refuſed, . 3 


uſe a W. 3. 9 
writ of de executione judicii lay. And in The Ning and King nv 
the biſhop of Cheſter, (Trin. 1 G. 2.) this court . a Gale of 
mandamus to the biſhop of Cheſter, as warden of Mancheſter | 
college, to admit a fellow ; and the reaſon was, that his 
viſitatorial power was then ſuſpended : But the court ſaid, 
| they would not have interpoſed if it had been exiſting, Be- 
ſides, it is beneath the dignity of this court to write to one 
| perſon to compel another to do an act. And the granting 
this mandamus is in effect calling in aid of the biſhop of 
Eh, to do what this court refuſed to do, in a direct way, 
in the caſe before mentioned, of The King and Walker. It 
cannot reaſonably be objected, that the * queſtion is 
not proper to be determined on motion, for this is the 
only opportunity the college hath to oppole the mandamus. = 
Indeed if the biſhop returns to the writ, that he is not 
general viſitor, a al will be opened to enter into for the 
| lirigation of this point. But if he falls in with the ſug- - 
geſtion of the mandamus, and exerciſes this juriſdiction, as 
be moſt probably will, (all perſons being fond of power) 
the matter cannot be litigated; and his uſing of this au- 
|  thority will be a proof of his being intitled to it. This 
caſe is therefore ſimilar to that of Dr. Willmot and King's — 1 *. . 
college. There a complaint was made by Dr. Millmot to the lege. 5 
biſhop of Lincoln, as viſitor of King's college; and upon 
N the caſe debated before the biſhop and commif- 
ſaries, the complaint was diſmiſſed with coſts. Hereupon 
a prohibition was prayed by Dr. N. that coſts might not 
be levied upon him; and on that motion, the court al- 
lowed the commiſſaries to be heard by their counſel, be- 
cauſe theſe, who were concerned in the coſts, would have 
no other opportunity of being heard in the matter. And 
a rule being granted for a prohibition upon the judge only, 
tit was afterwards ordered, that the college might be made 
parties, becauſe they could not otherwiſe be heard; and it 
would not be ſafe to trult the judge only. 5 


Aa a 5 On 
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Term, II Geo. II. 1738. 


. 
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On the other ſide it was argued, (1) That by the fta- 
tutes of Q. EM a particular power is given to the biſhop 


of Ely in many inſtances, and particularly as to the 
amoving the vice-maſter ; but yet, and conſiſtently here. 
with, he is the general viſitor, by the ſtatutes of K. Ed. 6. 
the words thereof being, quod viſitator epiſcopus Ellienfis 
ft. And though in the ſentence he is recited to be 
ſpecial viſitor, yet as he refuſes to do juſtice, the party 
who now prays he may be compelled to do it, ſhall not 


be eſtopped by his own recital. (2) The ſtatutes of Ed. 6. 


by which the biſhop is made general viſitor, are ſigned 
with the hand-writing of that King. And though the 
ſeal be torn off, which probably was done by ſequeſtra- 
tors in the time of the civil wars, it does not follow _ 
from thence that they are cancelled ; which is a queſtion 
this court will not determine upon motion. As to the 
ſtatutes of Q. Eliz. there are no expreſs words of revoca- 
tion therein; neither do they contain any thing incon- 
ſiſtent with the general viſitatorial power given by the 
other ſtatutes; but (on the contrary) the biſhop is men- 

| tioned in theſe as general viſitor: And the acceptance only 

of new ſtatutes doth not amount to a revocation of old 
ones, unleſs it be in inſtances where they are incompatible. 
Beſides, the crown cannot take a ſurrender but by matter 
of record. Nor can a founder of a college repeal the 
power he has once given, without reſerving ſuch an autho- 
rity. Skin. 513. The conſent of the biſhop, as well as 
of the college, is alſo neceſſary to conſtitute a good ſur- 
render of the old ſtatutes ; and ſuppoſing that the college 
alone conſented, yet the biſhop is not bound by the ſur- 

render. Beſides, the acceptance of theſe new letters pa- 


tent is no evidence of the biſhop's departing with his viſi- 


tatorial right; for this he may retain though he conſents 
to a new regulation of the college: All one as a rector 


continues ſuch, whilſt he keeps any part of the glebe, 


though he gives away the other part. Ir is alſo doubtful, 


whether a biſhop in this caſe could conſent to a ſurrender 


in prejudice to his ſucceſſors. And as to the recital in the 
VCC ſentence 
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yet where a proper ſuit has been inſtituted before him, 


| ſuperintendency over all inferior juriſdictions, will not 
permit him to ſtop ſhort, and not to execute it; as this 
would be a failure of juſtice. And ſuppoſing the biſhop 
of Ely to be general viſitor, if a mandamus does not lie to 
_ compel him to do his duty, the party is without remedy, 


tended with great inconveniencies if viſitors may act in an 

arbitrary manner. In this caſe the public is greatly con- 

cerned, as it relates to the adminiſtration of juſtice ; and it 

zs alſo of the greateſt moment to the community, that te 

\ governors of ſeminaries for learning ſhould be of a proper 

character; as ill examples are of very pernicious conſe= 

\ quence, eſpecially when placed before young perlons. 
That the legiſlature is of this opinion appears by its re- 

quiring the maſters of colleges to take the oaths of alle» 

giance, left they ſhould ſow the ſeeds of diſloyalty in the 

minds of the perſons under their care. This cafe there- 

| fore is more ſtrong than many others: For a mandamus 

| hath been often granted where the matter has been purely 

of a private nature; and alſo where there has been a diſ- 

cretionary power in the judge or party below, and where 

there was another remedy. Under this head were cited 

the following books and caſes. F. N. B. 153. The writ of 

drocedendo ad judicium. Palm. 50. 1 Vent. 187. 8. C. 
 Raym. 214. 8. C. 2 Keb. 871. Comb. 203. 5 Mod. 452. 

King and the maſters, fellows and ſcholars of Trinity college Sing ars 
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the defendants to deprive {ome fellows of the college for 
Not taking the oaths. Hil. + G. 1. A mandamus Was Anonymous. 


5 G. 1. Mandamus to an inferior court in Sandwich to 


J WW - FY, We v9 ALES. De. 


2 n r Se — — FY ** — ä —_— K 8 


Ear, Ee 68 N 1 


— —_——— 


— 


DR us — 


Cntence of the biſhop's being ſpecial viſitor, this (as is 


before mentioned) ſhall not eſtop the preſent party. 


(3) Though the members of a college or hoſpital muſt 


apply themſelves to the general viſitor thereof in the firſt 


inſtance, becauſe it is a private eleemoſynary foundation; 


and he gives ſentence thereon, this court, which hath a 


as there can be no appeal from him: And it will be at- 


km 


Trinity col- 


in Cambridge, Trin. 5 W. 3. A mandamus was granted to lege. 


granted to a quarter- ſeſſions to abate a nuſance. Mich. Anonymous. 


give judgment in an action of aſſault and battery. Bailey Bailey ond 
3 — 


"Law Tm 11 Geo. I 7738. 


ther an inferior court can grant a new trial; and held 


that it could not, and therefore a peremptory mandamus 
for that purpoſe was refuſed: But it was admitted, that 
EE a mandamus lay to the ſheriffs of London, to give final 
King a»d judgment upon a writ of inquiry. King and the alf of 
Andover. Andover, Trin. 2 G. 2. A mandamus was prayed to the 
| defendants to proceed to judgment, without an affidavit | 
of their refuſal : But the court ſaid, they would preſume 
that all inferior judges would do right, unleſs the contrary 
be ſhewn. And afterwards, on an affidavit that they re- 
„ give judgment, a mandamus was granted. King 
BY Leverpoole. and the mayor, Tc. of Leverpoole, Mich. 2 Geo. 2. Manda. 


: King and 


—— 


e. eee nus was granted to the mayor of L. (which is a corpora- 
tion by charter) to call a common council for the renewal 


bol leaſes, and doing other buſineſs of the corporation. 
King and 


. and the mayor, Cc. of Glouceſter, Mich. 1 . & M. 
mayor, 3 
Glouceſter. Mandamus to the defendants to reftore one Jordan, as 
Phhyſician of Bartholomew-boſpital in that city, notwith- 
ſtanding the right of viſitation was there veſted in the 
— and. donor. Mich. 5 W. 3. Mandamus to reſtore one King to 


2 the ſcholarſhip to King's college in Oxford. Hil. 6 W. 3. 


King «us Mandamus to the rector, Tc. of Hamſworth in Yorkſhire, 

— = to chuſe a maſter of an hoſpital there, founded by arch- 
"ig as biſhop Allgate. Mich. 2 9 Car. 2. the like writ. Mandamus 
Clare hal. to Clarccbatt ro admit one Jennings to a fellowſhip. King 

Ling 2 and the biſbop of Cheſter. A mandamus was granted to the 
Cheſter. biſhop of C. as warden of Mancheſter-college, to admit a 

1 9 5 . - to which it was returned, that he (the biſhop) 
Was viſitor: And it was held, that by being warden, his 
viſitatorial power was ſuſpended. This was "the reaſon of 
the ſtatute of 2 G. 2. c. 29. which is only declaratory of 


the common law : And thereby it appears, that where the 


Kling once departs with his viſicatorial power, he cannot 
King ande 


B reſume it. King and the biſhop of Ely, 12 Am. Upon the 


poſt. 187. motion of Mr. Page, a rule was granted to ſhew cauſe, 
why a mandamus thould not go to Dr. Moore, biſhop of 
Eh, to examine certain articles then pending againſt Dr. 


Bentley. Nothing was afterwards done on this xule, the 


4 biſhop = 


and Burne, Mich. 7 G. 1. The queſtion there was, whe- 
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biſhop reſolving to give ſentence; and one was actually 
drawn up: But he was prevented by death. A prohibi- 
tion has alſo been granted in this very cauſe: And this 
court may enforce the viſitor to execute his juriſdiction 
by the ſame reaſon it has proceeded on in reſtraining him. 
There are alſo many caſes where a mandamus has gone to 


be found where a mandamus has been awarded to a viſitor. 
In 5 Mod. 453. there is a motion for that purpoſe, but 


termine the matter judicially. And perhaps the biſhop 


| ſubſequent letters patent. And he deſired time to ſpeak 


: luppoſing the biſhop to be general viſitor, 


And 


2 Eaſter Term, 11 Geo. II. 1738. 1 55 189 


the ſpiritual judge, to grant adminiſtrations and probates 
of wills; which ſeem very applicable to the preſent caſe. 
But (it was ingerftiouſly admitted) there is no inſtance to 


5 nothing _ appears to be done thereupon. = Laſtly, it was 
urged that the queſtion, whether the biſhop be general 
vilitor or not, is not proper to be determined on motion; 
but the court ought to wait for a return, that it may de- 


may diſclaim the authority of general viſitor. 1 Lev. 23. 

2 Lev. 14. 3 Lev. 309. and other caſes in thoſe Reports 
| King and the biſhop of Salisbury, Mich. lalt. A mandamus Sing ov 

was prayed to the biſhop, to grant inſtitution and in- ay, a. 
duction to a prebendary. And upon an affidavit of Mr. 

_ Clarke only, who applied for the writ, that the archbiſhop 

of Canterbury, to whom the former prebendary had re- 

| ſigned, was guardian of the ſpiritualties, though there 

were ſeveral affidavits to the contrary, the mandamus was 
granted; and the court ſaid, they would have a return. 


It was faid by the attorney general, that the only 
queſtion he was concerned in, on the {ide of the crowh, 
is, whether the biſhop of Ely be general viſitor or not. 
Upon which head it is propenſito conſider, whether the 
crown ever departed with its right of viſitation z and if 
ſo, whether that right be not reſtored by the acceptance of 


to this point? if the court has any difficulty about it; 
and if they are of opinion that a mandamus 15 proper, 
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court thereon, to whoſe directions he ſubmits. But the 
court (which argued ſeriatim) were clearly of opinion, 
that the mandamus prayed ought not to be granted, be. 


— 


1 Eafter Term, II Geo. II. 1738. 


And on the behalf of the biſhop of Ey it was ſaid by 
Mr. Charles Clarke, that his lordſhip did not think it proper 


for him to proceed in executing a general viſitatorial 


power, as now prayed, without having the opinion of the 


cauuſe it is at preſent very doubtful, whether the biſhop of 


E. is general viſitor : And the conſtant diſuſe of the ſta. 
tutes of Edw. 6. and obſervance of thoſe of Q. Eliz. to- 
gether with the oath and other circumſtances, amount to 


a ſtrong evidence, either that the former were never ac- | 


cepted, or elle have been regularly ſurrendered. How- 
ever, this point (at beſt) being doubtful, it ought 8 


ſettled, not on motion, but in a more ſolemn manner, 


before a mandamus is granted. For it would be abſurd 


and unjuſt to compel a perſon to execute a power, which 


1 perhaps he is not intitled to. If the writ ſhould go, it is 
lot to be preſumed the biſhop will make a return, deveſt- 
ing himſelf of the viſitatorial power: And if he executes 


But by Lee C.]. if the biſhop had clearly ap 


it, the perſons now oppoling it will be utterly precluded 
thereby. e e . 


* 


. be general viſitor, this court has a power to compel him 5 
do execute his authority. But he ſaid, it ſeems now to be 


 fertled, that a mandamus will not lie to a viſitor to admit 


| ; fellows. 5 


And by Probyn juſt. it is abſurd to command the biſhop, 


as general viſitor, to execute a ſentence given by him as 


{ſpecial viſitor, theſe being inconſiſtent juriſdictions : And 


conſequently if he he general viſitor the ſentence is wrong; 
neither can the vice- maſter execute it, he having no 


power but in thoſe inſtances where the biſhop acts as 


ſpecial viſitor. e — 


The rule to ſhew cauſe, Nc. was therefore diſcharged. 


— 2 mw. II Geo. II. 1738. 


— 
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Note; Whilſt this matter was pending, a ſearch was di- 
rected to be made for precedents. And afterwards the 
court ſaid, there was not one to be found of a mandamus 


to a riſitor : Thar in biſhop Moore's time there was a rule King and 


ro ſhew cauſe, but nothing afterwards was done: And 


that in Uſher's caſe, as appears by the notes of one of the 
judges, the court would not determine this queſtion, prop- 
ter difficultatem 3 but they thought it proper in the firſt | 


place to be ſand, whether there was oy vilitor, and 


who: But * Was done. 


6 


KC Smith againſt Wills. 


A N aQtion was brought for goods ſold od delivered, 
IX and for money laid out by the plaintiff for the _ 
| fendant's uſe. And upon the trial of the cauſe, at the 
aſſiſes held at Newcaſtle upon Tyne, a verdict was given 
for the plaintiff, ſubject to the opinion of the court, upon 


the following caſe, which was ſettled by the conſent of 
Le Parties. 3 | | 


The him. 26 February 1734. Gola 4 to FR de- 


8 fendant· to the value of 96 J. and bad alſo paid ſeveral 

| ſums for him to the amount of — 2 
| ment thereof, the defendant Sow. on the {ame day, 
N delivered to the plaintiff a promiſſory note drawn by one 
Jones, dated 13 February 173 4. whereby the ſaid Jones 
| Promiſes to pay to the defendant or order 1001. for coals 


: And towards pay- TT 


delivered to his father and himſelf ; and the defendant in- 


when the above mentioned bill is paid.” The plaintiff 


. 28 March 


dorſes over the note to the plaintiff An account was 
afterwards ſtated between the parties, in which the note 
was included; and a receipt was ſigned at the foot of it, 
by the plaintiff in, theſe words; Received the contents 
indorſed over the ſaid note to another perſon, and there 
were aftegwards ſeveral other indorſements thereof: And 


187 


biſhop of Ely, 
ante 184. 
Uſher's caſe, 

—— 453. 


Far Ferm, 11 Geo. II. nw 


| Goodman and 


28 | March 1735. it became FT : and from that time, 
until 13 May following, the Fones's carried on their buſi 
neſs, and paid many greater ſums than that mentioned in 
the note; and then they became bankrupts, the {aid note 
remaining unpaid. The defendant was maſter of a ſhip 
employed in carrying coals from Newcaſtle to London; and 
the Jones 5, father and lon, were lighrermen and Copartners 


On the part of the r it was argued by Mr. Deni- | 
FR that two queſtions are here proper to be conſidered ; 
(1) Whether the plaintiff by receiving this note, and not 
applying for the money due thereon, hath loſt his original 
debt. (2) Whether the ſtatute of 3 G. 2. c. 26. makes 
any difference in or affects the preſent caſe. As to the 


firſt point, it muſt be admitted, that in an action brou offt 1 


on a note by an indorſee apainſt an indorſor, it is a ſu 


cient diſcharge of the indorſor, if it be proved ,that no 


_ application was made to the drawer within a reaſonable 
time after the note became due, the indorſor being only 
a warrantor of the drawer ; and ſo it was held lately in 
- the caſe of Goodman and Shipway : But this is not material 
in the preſent caſe, this being not an action on the note, 

but for the original debt, which is not extinguiſhed by the 
acceptance of the note. Indeed, where a bill is taken as 
caſh by a creditor, it is at his peril; but where it is c- 
cepted e if the money is paid, (which Was 
here done, as appears by the receipt) the creditor only 
loſes his ſecurity, on non- payment of the bill. 1 Cal. 
124. S.C. Caſes in K. B. in temp. V. 3. 203. Same book 
408. The diſtinction there ſettled is a very reaſonable 
one, becauſe an original debt is not taken away or extin- 


guiſhed by a note given or indorſed over by the debtor, je i 


ch being only a choſe in action; and it is taken in eaſe 
of the debtor, and for the creditor's farther ſe ecurity : For 
a debt due on ſimple contract can only be determined or 
_ extinguiſhed by payment, or accord with ſatisfaction, or 
acceptance of a ſecurity of a ſuperior narure. (2) As to 
the act of G. 2. this extends only to ſuch indorſors as are 
coal- ſellers, and that too in the port of London; whereas 
2 ä Ss an the 


Eater Term, 11 Geo. II. 1738 : 


_ the preſent defendant is a buyer of coals at Newcaſtle: And 
he is ſued not _ the note, but for the original debt. 

It was argued on the other fide by Gi t Bootle, (1 ) 
That this note was not given in ſatisfa fation of a prece- 
dent bebt; it being ſtated in the caſe, that the coals were 


bought, and the os delivered on the ſame day; ſo that 
the whole is to be regarded as one intire . This 


s ſufficient evidence that it was accepted as a ſatisfaction. 


and Pope, 10 V. 3. in C. B. at Guildhall, before Treby C. J. 


caſe therefore differs from that in Salt. 1 24. the note being 
there given for a precedent debt. And here, the keeping 
the note ſo long, and the indorſing 1 it over by the plaintiff, 


To this point the ſerjeant cited 6 Mod. 147. and Griffith on 2 
2 caſe, he ſaid, he took out 11 the MS. notes "HL 


ſerjeant Salkeld). That was an action upon an indebitatus 
| aſſumpſit for goods fold and delivered: And it was proved 
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t the trial, that the plaintiff had ſold glaſſes to the de- 
l fendant, who gave him a bill for the money drawn on 


one L. whereupon the plaintiff gave to the defendant a 
receipt for the bill generally. L. accepted the bill, but 
atterwards proved inſolvent, the bill being unpaid : And 
three years after the bill was drawn, notice was given to 
the drawer. And the C. J. directed the jury, that the 


plaintiff's keeping the bill for ſo long a time, was ſufficient 


evidence that he accepted it as payment. As to the 
| ſecond point, it was urged, that this note being given for 
| coals; and by perſons who were lightermen and buyers f 

| coals in London, it is in every circumſtance within the act: 


And it makes no difference that the note was indorſed 


over, the ſtatute being general, and the words are, © any 


KA, cuſtom or ulage to the contrary thereof notwith⸗- 


— « ſtanding.“ It was allo obſerved, that a mutual advan- 


1 but three days before: And to the other, by diſ- 
charging him, if there be no proteſt within that time. 


tage is given thereby to the indorſor and indorſee: To the 
laſt, by giving him twenty days to proteſt; whereas he 


C cc — : But 


Eaſter Term, 11 Geo. II. 1738. 


* 
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But the whole court were clearly of opinion, (1) That 
the ſtatute of G. 2. doth not affect this caſe, that act ex. 
tending only to contractors for coals, and to caſes between 
an indorfor and indorſee; whereas this action is not 
brought upon a note. (2) It was held (by Lee C. J. and 
| Page and Probyn juſt.) that where a note is taken for a 
precedent debt, which is the preſent caſe, it muſt be in- 
tended to be taken by way of payment, upon this condi- 
tion, that the note is paid in a reaſonable time : But if 
the perſon accepting it doth not endeavour to procure ſuch 
payment, and the money is loſt by his default, he muſt, 
Aang it is reaſonable that he ſhould, bear the loſs. And 
ben 9.8. Lee C. J. cited Ward and Evans ©; and Griſiih and Pope, | 
Sen 42, (which he Rated in the ſame manner as at the bar) as 

| Pope, Caſes in point. And Probyy juſt. ſaid, that as here the 
_ _ Note was indorſed over by the plaintiff, it is to be intended 
that thereupon he received the money; ſo that as to him 
the agreement is performed. But Chapple juſt. doubted as 
to this point, becauſe the receipt ſeems to be a full agree» 
ment, that the note ſhall not be a diſcharge of the debt, 
Aleſs it be actually paid. To which the reſt of the court 
anſwered, that the receipt is indeed a plain proof that the 
note was not accepted as money; but it would be very 

hard to conſtrue it in fo ſtrict a manner as to make the 
d acceptance of the note quite inſignificant, where the party 

| keeps it for a long time, and the money due thereon is 
loſt through his own lacheſs: For according to this he 
may keep the note for twenty or thirty years, and then 
come and charge the other party with the original debt. 


Perl eee, Bur Chg juſt il helen, the cas was adurel. 


— *. * 1 
, * | : 
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Moore againſt Wicker 


us real was now ſtirred again by Mr. Fi Imer Fox e 47 

: the plaintiff in error; and no one appearing on the 
other ſide, the judgment was reverſed: And the court 9 
ſiaid, there was a very ftrong objection in the caſe, but 

| they did not intimate what was the objection. 
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Chapman ag ainſt Matriſon 4 4: Ms. 
= Bo bg. 1 
\ N attachment was - ood laſt Hilary term 1 1 Mr. 

| A Deniſon againſt Mr. Hilton, the curſitor of the Chan- 

| cery-court of the county - palatine of Durham, for refuſing 

to make out a mandate, upon an alias latitat, which iſſued 

out of this court to the biſhop of Durham. And it was 
ſaid, that the ation o was indebat * for = 


Ag oY this motion it was now. argued by Mr. Bootle, 25 
| and the attorney general of the county-palatine of D. 
(1) That this latitat commands the biſhop of D. to do 
what by act of parliament he 1 is prohibited : 1 it directs 
the bine « by your writ” to command the ſheriff, Nc. 
| whereas it ſhould have been ſaid [our writ | in the name 
of the King; according to the ſtatute of 27 H. 8. c. 24. 
( ect. 3.) which requires all writs in eounties- palatine to 
be in the King's name. And though this writ is manda- 
| tory, yet it implies a negative, that the proceſs to be iſſued 
by the biſhop ſhall not be in the King's name: And in 
| the ſame manner the ſtatute of 23 H. 6. c. 10. which is 
in the affirmaeive, implies a negative, that ſheriffs ſhall 
not take more fees than are there preſcribed. (2) The 
ſtatute of 2 G. 2. c. 23. f. 22. is not here complied with, 
| this latitat being not ſubſcribed by any attorney of the 
county- palatine, whoſe name might be put to the man- 
date, but by an attorney of this court only ; which 1s 
contrary to the conſtant 3 But ſuppoſing br 
neither 


"Eafter Term, 11 1 Geo. IL — 


"neither of theſe objeCtions will prevail, the queſtion will 


writs run there, they will have but little juriſdiction left) 
by preſcription, _ of great antiquity. Selden's titles of ; 


Lz. 3&6 4 56. 4. And ſormerly the oun- 
ers of counties- palatine had jura regalia. They 
pardon treaſons, and all — whatloever ; and had the 
power of appointing juſtices in eyre, of geol. delivery, and 
of the peace; and allo of iſſuing all kinds of writs, both 
original and jndicial, in their own names. The juriſdic 
tion of counties-palatine i is conſidered as an original juriſ- 
diction; and is ſuperior to, and more abſolute than, that 
of any other frarchiſed or exempt courts ; as thoſe of the 
cinque: ports, or of ancient demeſne: For of thele tbe | 
jurildiftion muſt be pleaded ; whereas of the other, this 
court will take inked notice. 9 H. 7. 12. Bro, judg- 
ment 76. 2 Inſt. 557. 4 Inſt. 212. 1 Sint 56. CQ -. 
1 Sid. 330. This ſhews, that there is no ſuſpicion that 
| there is any failure of juſtice within the juriſdiction of 
counties-palatine. Indeed in caſes of treaſon and attach- 
ment, proceſs out of other courts will run in counties 
palatine; the reaſon whereof is, that theſe touch the pre- 
_  Togative royal, and imply a non omittas: And ſo it is in 
the caſe of the King's debtor, as in a quo minus; this be- 
ing in aid of the crown. And a wric of error may be 


| writ being only in nature of a commiſſion for correcting 
the errors of the judgment; and without it there would 
be a failure of jultice, as there is no other way for recti- 
fy ing the judgment. But none of theſe reaſons extend to 
che preſent cale, which is that of the King's ordinary writ. 
And that the juriſdiftion of this county-palatine is an 


then be, whether a latitat runs out of this court into the 
county-palatine of Durham : And this may be now ve 

properly determined, eſpecially as a motion has been 
ready made, on the inftance of the biſhop, for Coperſeding 
the latitat. 2 Saund. 193. Now as to this point, which 
is of great conſequence to counties-palatine, (for if theſe 


it is to be obſerved, that this county is a county-palatine | 


honour, part 2. c. 5. 531. Cambden's Britan. p. 


might 


brought on a judgment given in a county-palatine, this 


exempt 


"His 5 


exempt juriſdiction, within which the King's writs do not 
ordinarily run, appears by the following authorities. Star. 
de prerog. Regis, 17 E. 2. c. 1. Stat. 9 E. 3. c. 4. Stat. 
3 E. 4. c. 2. Kat. 1 E. 6. c. 10. Stat. 5, 6 E. 6. c. 26. 
Stat. 5 Blix. c. 23. ſ. 11, Stat. 31 EI c. 9. Maynard's 
Edw. 2. 424, 613. 45 E. 3. 17. (cited 4 Inſt. 2 19.) 
49 E. 3. 24 J0 E. 3.5. 30 H. 6. 6. 32 H. 6. 25. b. 
39 H. 6. 21. 9 H. 7. 11. b. Sau. 3 5. 2 Roll. Rep. 5 3. 
1 Bulſt. 160. 3 Bulſt. 158. 1 Ven. 155. S. C. 2 Lev. 

24. 1 Salk. 3 54. Prince and Moulton, Hil. J W. 3. Action Proc ond. 
on * caſe in this court for exalting a mill- bank, whereby 3 
ſome meadows in Cheſter were overflowed ; and the caule 
was ſent down by mittimus to be tried there : And after= 
| wards the judgment was arreſted here for a fault in the ; 
declaration. A writ of error was brought hereupon in C. 366, 
the Exchequer, 26 May 1699. and it was held, that we © 
action ought not to have been brought in this court: And 1 
| the judgment was reverſed. Dodd and Fletcher, Trin. 8, kae _ 
9 WW. z. Roll. 340. Debt on bond in the King's Bench, 
and the cauſe was tried at Cheſter, and the plaintiff b. 
tained judgment; whereupon a writ of error was brought 

n the Exchequer-· chamber; and Trin. 1 1 V. 3. the judg- - 
ment was reverſed. Done and Richardſon, Trin. 6 Ann. Done and | 
Roll. 39. Action on the caſe i in—— for obſtructing a 5 
Way in the county - palatine of - - and the plaintiff ot 
tained judgment, upon which a writ of error was brought; 
but the defendant in error did not think proper to compel | 

the plaintiff to proceed. Leach and Page, Mich. 11 Ann. Leach and. 
Motion to ſuperſede an habeas corpus which had iſſued to __ 
:- the county-palarine of Cheſter, becauſe the cauſe would be 

; thereby taken out of a rightful juriſdiction : And after 
great debate it was agreed, that where it appeared the de- 
fendant reſided in the county- palatine, it could not be re- 
moved by babeas corpus; and the writ was ſuperſeded. As 
do the — of Acton and Somner, Hil. 5 G. 1. in C. B. that Aion . 
was a local action, and conſequently there might be a 
failure of juſtice, if it was not maintainable; whereas this 
1s a tranſitory action, and may be brought in any county. 
It was further urged, that it would be of great inconve- 
Dadd Is nience 


—— —— 
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other counties- palatine, it doth not affect the right of this 
county: And precedents of proceſs, without any judicial 
determination, are of ſmall weight. 15 Vaugb. 4 9. e 


general Strange and Mr. Deniſon, (1) That the ſtatute of 
27 H. 8. does not extend to a mandate on a latitat, this 
being not an original or judicial writ, but only by way of 
dill. Beſides, this latitat is to be underſtood according to 
common parlance, and means ſuch a writ as by law the 

| biſhop may iſſue ; and it is called [your writ ], becauſe 

it is teſted in his name. (2) The name of an attorney is 

ſet to the latitat, and this is ſufficient : But to mandates 

in counties-palatine it is never ſet; nor is it to be ſuppoſed 
that the attornies of theſe places would apply for or ſign 
ſuch mandates. Beſides, the proceſs hath not yet iſſued, 
and after this the name muſt be fer. As to the main 
point, the juriſdiction of counties-palatine was formerly 
vexata quæſtio; but of late years it has been fully ſettled, 
particularly in Acton and Somner. That indeed was a local 
action, but this makes no difference: For as in ſuch caſe 


if the defendant does not live there, or has nothing ameſn- 


tranſitory actions, which this does not appear to be, where 
the cauſe doth not ariſe within the county - palatine, it 


nience to the inhabitants of counties - palatine to fubje& 


in the county-palatine of Durham; | whereof affidavits 
were produced, {worn by ſeveral antient attornies there. 


them to the writs of this court; and a great infringe. 
ment of the privileges of the attornies of thoſe counties: 
And it will alſo leſſen the revenue of the biſhop of D. 
who is intitled to a fine where the cauſe of action is above 
401, Beſides, the writs of this court were never obeyed 


And if there are any precedents of ſuch writs iſſuing to 


On the fide of the motion it was argued by folicitor 


if the cauſe of action ariſes within the juriſdiction of the 
county-palatine, yet to prevent a failure of juſtice, (i. e. 


able to ſatisfaction) this court hath a juriſdiction; ſo in 


will be a manifeſt failure of juſtice if the defendant cannot 
be arreſted in the county-palatine. That the writs of this 
court run there, ſeems plain by the ſtatute of 11, 12 V. 3. 

ä . 9. 
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c. 9. and by the rule made Trin. 12 C. 1. that the ſheriff 
of Cheſter (which is a county ſuperior to Durbam, 4 Inſt. 
211.) do return all writs from this court, under the 
penalty of 50 J. And to intitle the county-palatine, it 
muſt be ſhewn, that the cauſe of action ariſes within its 
juriſdiction 3 for if it ariſes elſewhere, the plaintiff cannot 
recover in the county-palatme. The kak queſtion is 
certainly of great conſequence; and therefore it is very 
_ improper to determine it on motion; but it ought to be 
put in ſuch a way as that it may receive the determina- 
tion of the dernier reſort; and therefore a plea to the 
juriſdiction is the only way in which the defendant can 
take advantage of this matter. Fita. juriſdiftion 29, 57. 
confirmed in Comb. 115. Sav. 35. 4 Inſt. 213. 12 C. 
114. Hardr. 509. Carth. 354. Lee and Ranſome, Hil. Lee 
9G. 2. A latitat ifſued to the county-palatine of Lan- 
caſter, to which it was returned, that the cauſe of action 
| aroſe within the juriſdiction of the county-palatine, and 
that ſuch writs did not run there: But the court quaſhed 
the return; for that it does not lie in the officer's mouth 
to return this matter. And (it was now ſaid, that) all 
other counties-palatine ſubmit to proceſs iſſued out of this 
court; which is a ſtrong proof of its legality. In the 
caſe of Prince and Moulton, cited contra, the only matter 
the court went upon was the fault in the declaration, 
And in Done and Richardſon no judgment was given. And 
though in Dodd and Fletcher the judgment was reverſed, it Peas 
was to the diſſatisfaction of C. J. Holt, and other judges; 
as was mentioned in Acton and Somner; and that caſe was 
not there adhered to. As to ſuperſeding the writ, that 
cannot be done now, becauſe it is returnable; in which 
caſe it is never done: And Mr. ſolicitor ſaid, he believed 
there was a caſe where the court refuſed to ſuperſede an 
excommunicato capiendo after it was returned. To this 
point the court now agreed: And Lee C. J. ſaid, it had 
been ſo determined in the caſe of a mandamus. 


and 
ome. 


But as to the principal point the court took time to ad- 
vile: And afterwards in this term Lee C. J. delivered the 
reſolution thereof as follows: OR There 


8 
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There is no cp hor the conceit, that the late act for 
regulation of attornies is in this caſe broken; inaſmuch 
as the laritat iſſued out of this court, and was ſigned by 
an attorney hereof. Upon the laſt argument the court 
ſaid, that this ſtatute does not extend to mandates. And 
ſuppoſing the practice of the county-palatine,to be to the 
contrary, as has been mentioned, this is no excuſe to the 
officer, becauſe if this court can ſend 2 writ to the county- 

_  palatine, it ought certainly to be obeyed. In this point 
 Yetes's eaſe the preſent caſe is ſimilar to that of Mr. Teates, the de- 
puty of the cuſtos brevium in the Common Pleas, which 
was Mich. 4G.1. A certiorari was there awarded out of 
this court, for removing an original from the Common 
Pleas; and for not doing this, an attachment was prayed 
againſt the officer, upon an affidavit, that the ſaid original | 
Was amongſt a bundle of papers in the office. And al- 3 
though it was ſworn on the other ſide by Teates, that a 
ne recipiatur was entred againſt the original, and that this 
could not be filed before the ne recipiatur be taken off, 
which cannot be done by the practice of the Common 
Pleas, without leave of that court ; this was held to be 
no ſufficient excuſe for Teates, becanſe as this court had a 
power to fend a certiorari, they may lawfully uſe all 
| means that are proper for attaining the end of ſending it: 
And he was committed. And Eyre juſt. faid, that the 
power of this court would be very precarious if ſuch e 
cuſes were to be ſuffered. The other exception to the 
form of the writ is not material : For by the words [by 
your writ] the biſhop i is commanded, in effect and ac- 
_ cording to the meaning thereof, by his writ under the 
ſeal of the county-palatine, Tc. and to | compel the ſheriff 
as by law he ought. 5 


Under the principal queſtion 8 hath been d of 
the dignity of counties - palatine, and of the ſuperiority of 
the juriſdiction thereof to other inferior courts: And par- 
ticularly it has been ſaid, that judgments given in the 
courts of Weſtminſter-hall, in all caſes where the counties- 


7.0 


palatine 


— 
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palatine have a juriſdiction, are abſolutely void ; whereas 
they are voidable only where any other inferior court has 
juriſdiction. This point I ſhall not controvert ; but it 
doth not affect the preſent queſtion, which is, whether 
the King in this court can ſend a writ to command the 
deputy- officer of the court of this county- palatine to iſſue 
his mandate. It is urged that he cannot, becauſe brevia 
domini regis non currunt into counties-palatine ; and the 
flacures of 17 K 2. . 1. 1 E 6. c. 10. 5 H 6.23. 
11. 31 El. c. 9. and others have been cited to this 
point. However it has been agreed at the bar, that this 
rule is to be underſtood under ſome reſtrictions. In 4 Inſt. 
212. there are three exceptions made to it: And beſides 
theſe, it appears that other writs, and in other inſtances, 


have gone to counties-palatine ; as in 1 Sid. 92. 1 Salk. 


146. As to the expreſſion in the acts, that the King's 5 
writs do not run into counties-palatine, the meaning is 
that they do not run to the ſheriffs of thoſe counties; 1 

which they do not, becauſe theſe are the King's officers: 


| And that this is the proper conſtruction of that expreſſion, 
appears partly by the preamble of the ſtatute of 1 E. 6 
c. 10. On this fide of the queſtion was cited Dodd and Dodd ar | 


Fletcher, where the judgment of this court was reverſed ber. 

in the Exchequer-chamber, it appearing that the cauſe of 

action aroſe in a county-palatine. But this (as I was in- 

formed by Sir Clement Wearg, who told me, he received 

bis report from the deputy of the Exchequer) was done 
at the inſtance of the defendant in error, for the ſake of 


5 expedition, the judges in the Exchequer being divided in 


opinion. Done and Richardſon was alſo cited, but no judg- Done a = 
ment was there given. And in Prince and Moulton, the rms = 

judgment was reverſed on a different point, and no opi- Moukon. 

nion was given upon that of juriſdiction. It hath on the 

other ſide been often determined, that if a perſonal action 

is brought in this court, where the cauſe of action aroſe 

in a county-palatine, and the defendant doth not plead ro 

dhe juriſdiction, he can take no advantage thereof. In 
the caſe of Rigden and Sir Charles Hedges, Paſ. 12 V. 4 Rigden “ 


(Which I have from a MS. report) ſerjeant Carthew reflect: Hedges, Ga. 
Eee = 


125 in K. B. temp. x 
ed W. 3. 246. 


— 0 0 
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= 8 on latitats being ſent into counties-palatine : At which 
Holt C. J. was greatly offended; and he ſaid, that if 3 
man is arreſted in a county- palatine, and be doth not 
plead to the juriſdiction, this court ſhall hold plea thereof: 
And fo (he ſaid) it is not only in a perſonal action, where 
the cauſe thereof aroſe in a county-palatine, but alſo in a 
local one, if there be no plea to the juriſdiction: And he 

cited 12 Co. 114. Fitz, juriſ. 29, 57. Agreeable herewith 

Somner and are the caſes cited in Carth. 11, 354. and of Somner and 

rod others. Acton, Paſ. 5 G. 1. in C. B. There the plaintiff declared 

aBh̃gainſt the defendants in cuſtod mar, for taking a gelding, 
As to the force, they plead Not guilty ; and as to the re. 
ſidue, that two of the defendants were overſeers of a vill 
in Cheſter, and the third, a conſtable thereof; and ſo they 
juſtify by way of diſtreſs, under the ſtatute of 43 Eliz. 
Io which the plaintiff replied abſque injuria ſua propria : 
And judgment was thereupon given for the plaintiff, A 
| writ of error was brought of this judgment; and after 
to arguments, the one by Mr. Bootle for the plaintiff in 
c .rror, (in which he argued much to the ſame effect as he 
bas done in this caſe) and by Mr. Fazakerly on the other 
ſide; and the other by ſerjeant Cheſhire and Mr. Reeve, the 
judgment was affirmed in this court. From theſe caſes it 
appears, that in all perſonal actions, whether local or tran- ” 
hitory, if there be no plea to the juriſdiction, the courts | 
of Meſtminſter- hall may hold plea thereof. If indeed the 
title of lands in a county- palatine comes in queſtion in a 
real action, that can be brought only in ſuch county; the 
true reaſon whereof is, and ſo it was mentioned by lord 
chief juſtice Holt, in the caſe of Rigden and Sir Charles 
Hedges, that in ſuch caſe the fummons muſt be on the 
land, and no judgment can be given until after appear- 
ance. But in ejectments it hath been thought proper to 

Falcon g. Plead to the juriſdiction: And in lady Falconbridge's cale, | 

ridge caſe. 

Din. 3 G. 2. in this court, it was moved by Mr. Reeve, 
for leave to plead to the juriſdiction; and he told me, the 
defendant pleaded accordingly. Where it is ſaid therefore 
in the books, that where a county-palatine has a juriſ- 
diction, an ation brought in another court is void ; this 


"muſt 


ll 


bot 4 oo a _ ow az [ 4 


this court, Mich. 9 G. 2. A latitat was there directed to 

the duke of Rutland, chancellor of the county-palatine of 
Lancaſter ; to which there was a return, that the county 

—_ Lincafter is a county-palatine, where the King's writs | 
do not run, and that all pleas are pleadable in the courts 


Hil. 7 G. 2. in this court, the queſtion was, whether the 
ſervice of a copy of a latitat, the debt being under 10 J. 
was ſufficient in a county-palatine without a mandate; 
| and it was held to be a good ſervice on the words of the 
act; and it was there agreed, that there was a right f 
. executing the latitat in the ſaid county. And (in Trin. Anonymous | 
86. 2.) the court of Common Pleas came into the fame 
opinion. The ſtatute of 11 V. z. c. 9. 4 ſeems to allow 
of writs iſſuing out of Weſtminſter-hall to counties-palarine, 
the words thereof being, any of his Majeſty” s court of 
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Nr 2 bs un en of real actions, and of ſuch perſonal 


actions in which there is a plea to the juriſdiction. 1 Mod. 


21. The preſent action may (for aught appears) be a 


tranſitory one; and the defendant may be fled from the 
juſtice of this court; and therefore it is within the reaſon 


of the above cafes, and like that of Lee and Ranſome in * 


of the ſaid county - palatine, except, c. and that no in- 


| habirant of the ſaid county - palatine ought to be compelled 
to anſwer out of the ſame; and further, that the _ 
duant is an inhabitant of the ſaid county-palatine, Oc. 


this caſe no ſolemn opinion was given, but the court Fo 


cClared, that the return was frivolous ; ; and therefore it was 
quaſhed : But no attachment was granted, becauſe the 


parties came to an agreement. In Griffith and Alcock, Gr. = 


record at Weſtminſter ; * without confining it to the court 
of Exchequer. Upon the whole therefore, if the 3 1 


duant would take advantage of the want of juriſdiction, he 
muſt plead „ 


And the rule for an attachment was made abſolute. 


The 


7e E ——_———— 


A+ a 
+ : 
| « {LUI N 
1 \ 9 * 


Eaſter Term, 11 Geo. II. 1738. 


The King againſt Bell. 


N action on a by- law having been brought by the 
bailiffs of Scarborough and others againſt Redheaq “ 


— others, in which the plaintiffs were nonſuited, an at. 
tachment was granted againſt the plaintiffs (one of Whom 


5 Was Bell) for payment of the coſts: Whereupon one Se. | 


pbenſon, on the part of the plaintiffs, tendered the coſts to 


 Minſhull, one of the defendants, who accepted the ſame 


accordingly. And an attachment was now prayed againſt 


dim, for abuſing the proceſs of the court, by taking an 
unreaſonable ſum for coſts: And an affirmation of Stephen- | 
ſeon, a quaker, was now offered in ſupport of the motion. 


But ſolicitor general Strange objected hereto, that this is a 


criminal caſe, eſpecially as the cauſe, in which this motion 


is made, is intitled The King and Bell, and not the bailiffs 


of S. and Redhead and os: And conſequently this af. 
firmation is no 3 by the ſtatute of 7, 8 V. * 


. 34. (45). 


On the . ſide it was —_ 1 by s Sir Thomas is 5 


- ad ſerjeant Agar, that the air mation ought to be re- 
ciived, becauſe the original ſuit is a civil one; and conſe- 


powell = 


quently the preſent caſe is not to be conſidered as of a 
criminal nature. And they cited Powell and Ward, Eaſt. 
FG. 2. Where an attachment was prayed againſt one for 


. non-performance of an award; and the affirmation of a 


quaker in {upport of the motion was allowed : And the 


court there ſaid, that until an attachment is granted, there 


is no criminal fait in court but that on a motion for an 
information, an affirmation is never allowed. And in that 


King and 


Wych, Trin. 


46. 1. 


caſe The King and Wych was cited; which (as Abney ſaid, 
who was counſel therein) was an information againſt an 
attorney for male- practice, and an affirmation on the fide 


of the proſecutor was refuſed. The late caſes of The | 


2 A King 


Xing and Shacklingron, * and 7 and E. 2 7 _— 
alſo mentioned; where this point came in queſtion, but 


was not determined, the matter bging compromiſed in 
both od caſes. . 


In the principal caſe the court ſaid, that it made no 
difference, whether the original ſuit be a civil or a cri 
minal ane ; but it muſt be conſidered as it now ſtands on 
the preſent motion for an attachment; and this is a cri- 
minal proſecution. But the queſtion being a very material 

one, and the counſel on both ſides unprepared to argue it, 
dhe defendant's counſel, for expedition ſake, conſented to 
the reading of the en . 


W 1 apainſt Morris. 


TN cjefiment the j jury were directed to gad 2 did | 


| for the plaintiff, lubject to the _ 4 of the court, 
7 upon the following cale. 1 


| Hemry Probate being FIT] of los in FR of 5001. * 
ann. which he had by deſcent from his father Sir George 


Probate, joins with his ſon Henry (whom he had by a firſt 
venter) in ſettling one mgiety thereof upon. himſelf for 


life; then upon his wife for life; remainder to Henry the 
ton or life ; remainder to hinſelf in fee: And the e other 


= -- 


. Hil. 8 G. 2. Motion for an l 3 


to act as ſheriff of York, he having been elected into that office ; | 
ion was offered. to be read, but oppoſed : And on this fide was cited 
1 The Fine and Friel) —— ond Lawrence, Hil. 6 G. 2. where an affirmation of a _ 
quaker, in ſupport of a motion for. anſwering the matters of an affidavit was refuſed. But in 
che principal caſe lord Hardwicke inclined to think, that the affirmation might be read, this 
. giving evidence z 
nor 15 this properly a cauſe. * | 
+ Hudſon and Janet, Mich. 2. Upon motion for an attachment againſt Owen and 
Chamberlayne, the defendant's bail 22 for putting themſelves in as bail above without the 
5 e err who was a quaker, 
was offerted to be read, and oppoſed: But lord Hardruicle ſtrongly inclined to the reading it, 
eſpecially as this was on the civil ſide : And he faid, there is as much reaſon for doing this 
. wid pb Francine rb He alſo propoſed inſtead 
of a rule for an attachment, a rule for anſwering the matters of the affidavit; in which caſe - 


2... . Lt he oh, Ir the pany Wieſe 6 vanes 


afirmation, reſting ** matter on the affidavits. _ * | CY 


.:. 4.8 1 moiety, * 


* 


* 
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moiety is is limited to Henry the ſon fo 
wife Eſther for life for ber jointure ; 
iſſue in tail; remaifſder to Henry the father in fee. | 


venter, "hd one ſon (Charles):.ang otie — (Eleauor) 
by a ſecond venter. And Henry 
| + having no iſſue, nor likely to > tore any, Henry tk father 

and his ſaid two ſons, by articles dated 9 March 1715. 


agreed, that for the better ſettling the premilſc} part of 


the moiety before ſettled upon the father of 200 J. per 
* am. ſhould be conveyed and limited, as in the firſt ſettle. 


ment, with remainder to Charles in is : And that in con- 
ſideration of 500 1. to be paid by Charles to his brother 
Henry, on his (Charles's) marriage, and 50o J. more on 


the execution of the WIE (both which ſaid fl 


Fo were to carry intere 


2 truſt-term) certain kind of 100 J. per ann. ( 
part of the father's moiety) ſhould be limited, after the 


manner as to let in the iſſue of any future wife of Henry 


the fon ; and that the laſt remainder v was to be . to 


5 Charles in fee. 


Agen dd. by leaſe and 4 450 9, 10 os 58 16. | 


mentioned ro be made in purſuance of the ſaid articles, 


and reciting, that 500 J. was then paid by Charles to his 
| brother Henry, the premiſſes agreed to be limited ro Henry | 
the father, Cc. and Henry the ſon, Us. are limited aq 

4 cordingly, with remainders over to Charles in fee; and a 
term is raiſed out of ſueh part as is limited to Hay the 

ſhall appoint, 4 in 
default thereof, to be paid to the two daughters of Henry 


{on for raiſing 2000 J. payable as he 


the father by the firſt venter: And as to the 1001. per 


ann. Articled to be ſettled upon Charles, that is limited to 


TED Henn the father for life, remainder to truſtees for ninety 

nine years, Ve. for ſeturing the payment of the =D 
| * 0 
8 i 


* 


for lp; then to his 
inder to their 


Henry the father had alſo two daughters by the firſt 
e ſon and his ſaid wife 


and the firſt was to be ſecured bf 
the other 
father 8 death, to Charles in fee. And as to the moiety of 
Henry the fol that was to continue ſettled as before, with 
- e, only, that it was to be limited in ſuch 1 


aſſurances to Charles in common form, and confeſſed a 


"Eaſter Term, 11 Geo, II 1738. 2 : 


500 L to Henry the ſon, and alſo upon truſt to pay Charles 
251 per an in lieu of intereſt for the 500 J. then pad 
by him to Henry the fon; remaindesto Henry the fon for 
life; remainder to Charles i in fee. And there is a proviſo, © 

that on Charles's paying the ſaid other 500 J. the truſtees 
+ ſhall pay unto or account with him for the profits of the | 

ſaid premiſſes of 100 l. per ann. or permit him to receive | 

the lathe. And Henry the {on covenants to make » + wag 8 . 


judgment for n thereof. | 

Amo 1718. Henry the father ied, whereupon Gols * 

paid the other 5001. and by the conſent of Henry the ſon, 
and alſo of the truſtees, was then let into the be poſſcllion 

of the {aid lands of 100 J. per ann. and received the profits 

- thereof. And being ſo poſſeſſed, and alſo intitled to the 

= temainder in fee of the ſame lafids after the death of 

| Henry the fon, and of other part of the premiſſes after the 

deaths of his brother Henry and Eſther his wife can” 2M 

' iſſue; and being alſo ſeiſed of lands 1 in % of Tu 1 V 

n. which he had by purchaſe, x VV 


"hats mail his laſt will, PREY 24 4% 17 24. n 1 
he deviſes to his filter Bas * all his lands, tenements EY 
I and real eſtate whatſoever and Fan er, —_— = 
© reverfionary eltates herein after mentioned :” And after 
wards reciting, © that he was ſeiſed of and it Ls 
the inheritance and reverſions of all the eſtates boch CFC 
Treal and cuſtomary of Sir George Probate and Henry Pro | 
2 ; < bate after the death of Henry Probate and Efther his wife,” || 
and © that the ſame are now in the poſſeſſion of Henry 
* Probate his brother,” he gives the lame to his three 
5 liſters in fee, as tenants in common: And then reciting, | 
chat the ſame referſionary eſtate is charged with the | 
payment of 2000 J. to his ſaid ſiſters,” he directs, that +» 
the ſame ſhall be looked on as diſcharged by virtue —_ 
laid deviſe. The teſtator alſo gives to his ſiſter Eu 1. | WONT | 
his perſonal eftare, and makes Wy executrix. - — — 


FX. „ e 


% 


* 


* 
* ® 


— 


a Eaſter 7. erm, 11 Geo. II. 1738. 


— — 


— 


Charles the teſtator dies, and then his brother Henry 
dies without iſſue, his wife Eftber ſurviving him. 
And the ſole queſtion was, whether the {aid premiſſes 
of 100 J. per ann. paſs by the firſt deviſe to Eleanor, (who 
zs the leſſor of the plaintiff) or to the three liſters by the 


This caſe was once argued before: And it was now ar- 
gaued by Mr. Marſh on the part of the leſſor of the plain- 
;ũ tiff, that in the conſtruction of wills the intent of the 

teeſtator is to be found out and followed, if it be not con- 
|  trary to the rules of law : But this laſt reflriction is noe 

| — applicable to the preſent caſe, the queſtion hereupon being 
| © about little more than mere matter of fact, via. whether 
= dhe teſtator conſidered the eſtate of 100 J. per ann. as re# 
verſionary or not. Now in the firſt place it is to be 
oObſerved, that Eleanor is ſiſter of the whole blood to the 
3 : teeſtator; and that ſhe is moſt reſpected by him is plain, 
pPDPDy his giving her his perſonal eſtate, and making her exe» 
=—_ cutrix. And as to the conſtruction of this will, the ar- 
ricles are principally to be taken into conſideration, theſe 
bdeing the terms of the bargain, and moſt narrowly looked 
3 into by the parties; who afterwards left them to their 
4 lawyer to be reduced into form. By theſe a fee-fimple 
Was agreedyygo be conveyed to Charles the teſtator after his 
| father's death, for which he was alſo to pay 1000 J. and 
which appears to have been ſince paid: And though by 
the ſettlement, which is recited to be made purſuant to 
the articles, an eſtate for life is limited to Henry the ſon, - 
after the death of the father, and before the limitation to 
Charles; this is merely nugatory, being only a miſtake, 
which a court of equity, on the e@mplaint of Charles, ., 

would have rectified. And what fully confirms the arti- 
cles is the covenant from Henry the ſon to make a further 
aſſurapce; and alſo his conſenting to let Charles into pol- 
ſeſſion; which if he had been diſturbed in, he would 
probably have attempted to get the ſettlement rectified. 
— — 2 2 = = — a 
* 2 | = 


" Eafter Rm, 11 1 Geo. I 1738. +” mo 

But (on the contr ary) he remained undiſturbed in mb | | 
ſeſſion for fix years 123 the making his will, by reaſon | | 
of which he muſt regard the eſtate as his own. And as“ 
to the ninery-nine years term, this makes no diflerence in 
the caſe, the truſtees thereof being merely truſtees for 
the benefit of Charles. From theſe circumſtances it ſeems * 
plain, that the teſtator intended to give the premiſſes by 

the firſt deviſe; and this is further apparent by the pen- — 
ning of the will. For the firſt deviſe is a general one, of 
all the teſtator's real eſtates, except the reſiduary eſtates 
therein after mentioned, and which are particularly de- ® 

ſcribed: And it is an eſtabliſhed rule, that in ſuch caſe 
the particulars excepted muſt be ſtrictly purſued. NoW 
the reſiduary eſtates given by the laſt deviſe are delcrivedl T 
to be in * poſſeſſion of Henry Probate the younger; 
whereas the premiſſes in queſtion were never in his poſ- | 
ſeſſion, but, on the contrary, at the time of making the 
will were in the poſſeſſion of the teſtator himſelf: So that 
this part of the deſcription, which reſtrains the precedent 
general words, and ought not to be rejected, is not appli» 
gable to that eftate. The will goes on and A 
| = whereas the ſame reverſionary eſtate is charged with ©  * 

« 20004.” which plainly ſhews, that the teſtator did not 
conſider the eſtate of 100 1. per ann. as being reverſionary, 
this not being charged with that ſum. It ſeems allo a 
very natural diſtribution of the eſtate of the ſtator, to 
give to his ſiſter of the whole blood, that part of the 
family- eſtate which he came to by purchaſe, and to divide 

the reſt amongſt all his ſiſters. As to what is ſtated, that 
the teſtator was ſeiſed of 70 J. per ann. beſide the family- 
eſtate, that is found in _ to ſhew that there are other 
lands that will anſwer the firſt deviſe: But then on the 
other fide, if the 10 J. per ann. be included in the firſt 
deviſe, there are other eſtates which exactly tally with the 
188 80 . as to this point, the parties are on a level. 


JJ . / v ER. AS. mw r r . . =. oa ans. Aa. 


* - 


It was s argued by Gori ant Parker on the other fide that 
the articles are to be — out of the caſe, theſe being 
"il © fncrely executory, and 5 in covenante Bur it wholl 


6886 depend 


* 


* 


20 Faſter Term, 11 Geo II. 1738. 


depends on the laſt ſettlement ; and by this the premiſſes 

in queſtion are limited to truſtees for ninety-mne years, 

and then to Henry the ſon for life, remainder to Charles in 
fee. It ſeems not to be material, that the teſtator was 

in poſſeſſion aſter his father's death ; for as this was by 
9 aka of the truſtees and Henry the fon, it is plain 
be was poſſeſſed not in his own 15 but only as tenant 

at will to the truſtees, who might at their pleaſure habe 
received the profits themſelves. By the words of the laſt 
deviſe, it alſo appears to be the teſtator's intent to paſs 

bs thereby all the eſtate of Sir George Probate and Henry Pro. 
bate the father; for after reciting, that he was ſeiſed 
of all the eſtates of Sir George N and H. B“ he deviſes 
the ſame to his three ſiſters: But according to the other 
cConſtruction, all the eſtate of Henry P. the father will not 
paſs by this deviſe. And although afterwards theſe eftate# 
are faid to be © in the poſſeſſion of Henry Probate,” yet 
there being ſufficient certainty before, this will not be 
vitiated by the ſubſequent ſurpluſage. 1 Jones 379. 8. C. 
Co. car. 447. 3 Keb. 637. As for the recital, that 
the ſame reverſionary eſtate is charged with 2000 
. this is not an uncommon way of ſpeaking, 
though part of the eſtate is only charged. And it is 
very natural for the teſtator to give the real eſtate ori- 
ginally acquired by himſelf, and all his perſonal eſtate, to 
his ſiſter ofthe whole blood; and to give the whole family 
eſtate to the ſame ſiſter and his two other ſiſters of the 
half blood equally, becauſe they all ſtood in the ſame 
degree of kindred to the anceſtor, from whom the lame 
1 eſtate is derived. N N * 


— — 


% 
1 But the whole court were — inclined in opinion, 
| that the lands of 1001. per ann. are not included in the” 
exception annexed to the deviſe to Eleanor, but are well 
_ deviſed to her, becauſe the exception refers to the rever- 
ſionary eſtates after mentioned in the will. Now theſe 
eſtates are deſcribed to be what the teſtator is intitled to 
after the gr of Henry Probate and his wife,” and | 
allo © 2 the — od — Probate; which = 2 { 
— wor $ 


L 


Eafter Term, 11 Geo. II. 1738. 


- intitled to the other eſtates after the death of Henry and 
«, his wife,” is not ſtrictly true; but as it was not pro- 

bable that Henry would have iſſue, it was very natural for 
the teſtator to drop the mention of that circumſtance. It 
muſt be admitted, rae in wills, where there are two de- 


5 doment for the plaintiff: But ſolicitor general Srange 
pi retained for the defendant, the caſe was adjourned 
for further argument. And in another 4 this term Mr. 
ſolicitor ſaid, he had conſidered the ca e, and did not 
think it worth while to argue it on the ſide of the defen- 
dant. 1 the Move Was ordered to be delivered 
to the — i 


words are a material part of the deſcription: But the 


100 J. per aun. was in the poſſeſſion of the teſtator him- 
ſelf, and this under the terms of the ſettlement, though ; 


the legal intereſt was in the truſtees; ; and he was allo in- 


| ticled in equity, and by the intention of parties, to an 


immediate fee therein. Indeed, the recital that he was 


{criptions, one of which is certain and full, and the other 


wrong, this laſt ſhall not vitiate the deviſe : But where 
both are conſiſtent, and there is ſomething to which 
both are applicable, neither is to be rejected; and this is 
_ the preſent caſe. 
eeable to the intention of the teſtator, is greatly en- 
forced by the ſubſequent recital, © that the ſame rever- 
ſionary eſtate” is charged with 2000 J. Here too, Ele 
| mor is heireſs at law; and conſequently the words ought. 

not to be extended beyond their genuine u LEH, 
| prejudice. And it ſeems moſt natural for the fois Fo 

| give all the eſtate purchaſed by himſelf, _ 
£ 1001. per ann. to his heireſs at law ; "and the reſt of = 

- the E to all his ſiſters equally. | 5 


And that the Fr aac 3 13 


The court thanks were firangly inclined | to give 5 


part whereof is a 


WE was 


1 — * — BB W 


th. * 
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The Inbabiledts of e and 
Fincbing field. | 


C. Ant \HIS caſe was now ftirred again by Mr. Baldwin; 
and argued on the other ſide by ſerjeant Price: And 
the court were clearly of opinion, that the ſecond order of 
ſeſſions is not good, becauſe in it there is no judgment, 
but it is only a narrative of facts, and a reference to the 
judge of aflize; and the concluſion i is, that, © if the judge 
8 0 (hall be of opinion, Tc. _ Ye c. ſo that 1 it is * 
conditional. 5 


The orders mn ſeſlons were e therefore quiſhed, and Pa i 


te, $ order confirmed. 


— 


| Keſworth againit Nea. 


=” "OTION by Mr. da to a a deck 
II tion in ejectment, as to the time of the demiſe, 
7, And the parcels demiſed. Againſt which it was urged by 
Sir Thomas Abney, that in ejectment the parcels are never 

| ſuffered to be altered without conſent, becauſe it may af. 
fect the rights of other perſons; and as to the time, it 
has always been refuſed. To which the court agreed; 
and they ſaid, the reaſon is, that in ejectment the decla- 
tation is in nature of proceſs; and a new one ** be de- 0 
- livered. And therefore the motion was denied. 125 


Eddington againſt Wilcox. _ © 


OTION by Mr. Deniſon to amend a notice of a 

- ſet-off, (which, he ſaid, by virtue of the ſtatute 

zs to. be conſidered as a ſpecial plea) by inſerting the words 
[coal mines] ifftead of lead mines]. And this was con- 


SI ented to on the other fide. 4 
$ : | 


The 


. 


a — — Geo. Ul; 1738. 


The King againſt Air 


OTION by Mr. Ketelby t to ſet aſide a judgment 
upon an indictment of perjury, which was ligned 


5 by ſurprize for want of a plea; the defendant now offer- 
ing to go immediately to trial, and to ſubmit to wy terms 
the court ſhall think reaſonable. fo 


. the court ſaid, they did not en de any 1 
ſtance of ſetting aſide a judgment on an indictment; and 
that they would not do it unleſs a precedent could be - 
produced. And (as Chapple juſt. ſaid) this differs from « 
civil actions, becauſe there it may require time to con- 


ſider of, and form a proper plea; whereas here the de- 
tendant can only pros Not guilty. 


5 Afterwards, upon another day this term, Ketelly ſaid, 
that he had ſearched in the crown-office, and found that 1 
| this had been done; for which he cited The King and 2 
Loeper, Trin. 10, 11 G. 2. which was an indictment for 
battery, falſe impriſonment and extortion; and a rule 
was there made, upon the motion of Mr. Eyre, that the © 
judgment againſt the defendant be ſet aſide, upon 8 
ment of colts, and going to trial the ſittings after term. 


Bur this ah appearing to have been made in the laſt 
day of a term, and without any preceding rule for ſhew- 
ing cauſe, the court ſaid, that it muſt have been made 
by conſent; and they ankles the caſe to be further 
| mos. into. mn, the principal caſe was ad- 
journed. 


Hh h 


* 
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5 Rogers, on the demiſe of Dawſon, againſt 
Briggs. 


N * a cl verdiQt was found in ecke "= 
ET. > Charles Hutton being ſciſed of lands in the county x 


. follows: 
Vert in fee, and having three brothers, Thomas, (the 
aeldeſt) Richard and Matthew, by his laſt will, dated 1 April 
1692. deviſed the ſame in this manner: My mind and 
will is, that all my lands, houſes, rents and profits, 
„ ſhall be and remain to myſelf for life, and after my 
© death to my wife for her life, remainder to our iſſue in 
4 tail; and in default of ſuch iſſue, then I will that my 
2M fad lands ſhall go to my two brothers Richard and 
Matthew, to be dided between them; and if my bro. 
< ther Richard ſhall have no iſſue male to inherit his part, 
then my whole lands and eſtate ſhall go to my brother 
© Matthew in tail male, he paying in zi. ar thereof 
col to the daughter or daughters of my brother 
„ . Richard, and 200 J. to the dauphter or daughters of my 
brother Mathew (if they have any) within one year 
after the (ame eſtate ſhall fall to him; and if he the 
& (4jd Matthew ſhall have no iſſue male, 'then my lands 
© ſhall go to my nephew Thomas Hutton ad his heirs, he 
paying 200. to the daughter or daughters of my 
4 brother Richard, and 2001. to the daughter or daugh- 
ters of my brother Matthew, (if they have any) with- 
em, Ofc. after my eſtate ſhall fall to him; and if he my 
„ aid nephew — ſhall have no iſſue ets. then my 
© ſaid eſtate ſhall go to the daughter or daughters of my 
„ brother Richard, 3 to the daughter or daughters of 
my brother Matthew ;” and if they ſhall have no daugh- 
ters, then to the daughter or daughters of Thomas the 
nephew ; and if he have none, then to the right heirs 1 
-.. 400 teſtator. BIT 


Richard and Matthew leaving 


queſtion principal 


"Eafer Term, TI Geo, II. 28 
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The teikicer died withour Wie; and then'ts two be 
thers Richard and | Matthew, and alſo his nephew, died; 


ſeveral children, who all died 
without iſſue, except 3 the ſurviving daughter of 


| Richard, who had a fon, Humpbry Briggs, the preſent de- 
fendant; and after Richard and Matthew, and Thomas the 
nephew, the teſtators wife died. And the queſtion now 
| was between the ſaid H. Briggs and Thomas Dawſon, who 
zs the leſſor of the plaintiff, and the teſtator's heir at law, 
be being the grandion of Elizabeth, who was the daughter 
of Thomas, the teſtator's eldeſt brother) whether by the 

| deviſe of the © eſtate” to the daughters of Richard and . 
2 Matthew, an eſtate 1 in fee or for life "only palted. 


This caſe was ar ved ut Hilary term by Mr. Boorle for I 


the plaintiff, and Dy Mr. Deniſon "for the defendant; and 
tis term by ſerjeant Bootle for the * and 4 ferent 
4 Wright we the defendant. : = 


B And it was s argued on the ſide of the plaintiff, that the 
word [eſtate], upon 


ly hy depends, ſometimes ſignifies an intereſt 
in lands, and then it will paſs a fee; or elle it is uſed as 


| deſcriptive only: So that the conſtruction thereof is, in . 


| thele caſes, to be governed wholly by the intent of the 
teſtator; and other parts of the will are to be taken in, 
in order to explain what he applies it to. Cro. Car. 447. 
8. C. 1 Roll. 834. pl. 14. Now that in the deviſe to the 
daughters of Richard and Marthew, it is uſed as a word of 


the meaning of which the preſent 


| deſcription only, appears from the preceding parts of the 


will, where it is plainly deſcriptive, it being always given 
. nile 2 reſtriction: And in the deviſe to Matthew, it is 
coupled with the word [lands]. In another part of the 
will the teftator ſays, that if Richard ſhall leave no iſſue 
male, all his © land” ſhall go to his nephew Thomas, he 


paying, Tc. within one year 2 the ſaid eſtate ſhall _ 


tall to him; and here the words [lands] and [eſtare] 
muſt — - mean the {ame thing: So that throughout 


72 


212 
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And in this ſenſe there 


the whole will theſe two terms are uſed as ſynonymous 


and convertible, the teſtator having probably the ſame 


idea in his mind when he uſed either of them. As 


therefore in the deviſe immediately preceding that to the 
daughters, a limited intereſt only paſſes, and the word 
[eſtate] is deſcriptive only, it ought to receive an uniform 

conſtruction in the deviſe now in queſtion. And this in- 
| terpretation is greatly inforced by the relative word | faid] 
annexed to ſ eſtate] in the ſame deviſe, which muſt either 
refer to the quantity of eſtate, or the thing before given, 

It cannot relate to the firſt, becauſe an eſtate - tail is before 
deviſed, and conſequently ic mult refer to the lands, 
| houſes, &c, mentioned in the beginning of the will. In- 
deed where an eſtate at ſuch a place is deviſed, a fee 
| paſſes; but if that word be coupled wich others, as all his 
eſtates, mortgages, goods, Oc. a fee will not paſs ; as ap- 
pears by the books before cited: And yet ſublequenc 
Words do not always controul precedent ones. Moor 124. 
S8. C. Dyer 171. 4. If this was in a grant, a fee would 
not paſs; and a will is not to be conſtrued in oppoſition 
to the rules of law, where the deviſe is obſcure and du- 
|  bious, (6 Co. 16. b. 1 Roll. 834. pl. 13. 3 Mod. 104.) 
| eſpecially in the caſe of an heir, who ought to be favoyr- 
ed, and not to be diſinherited without an apparent inten- 
tion: As it was reſolved in Shaw and Bull, 13 V. 3. Be- 
ſides, it is not probable that here the teſtator intended a 
fee for the daughters, when he gave before an eftate-tail = 
only to the ſons: And it appears by the will, that if he 
bad intended it, he knew how to have done it by apt 
Vords. Upon the whole therefore, an eſtate for life 
only paſſed to the daughters; and they being all dead, the 
leſſor of the plaintiff IS intitled, as heir at law, un hos the £3 

BEAGSGAC MME EEE. 


On the other ſide it was argued, that the word [eſtate] 
legally ſignifies ſuch an intereſt in land as the proprietor 
—Skin. 194. 
ore it ought here to be taken, un- 

leſs it plainly appears that the teſtator uſed it in a different 


hath therein. Co. Lit. 2 Litt. Rep.— 


; — 


— 
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„„er 


— 
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ſenſe. - 


they have 
ing the thing 


ber 
without limiting 


and eſtate ſhall 
vchole eſtate is 


| ferent ſenſe. 


ellate : 


will. 


This word ought nor © be e = of airs 
and doubtful meaning; 
of the will [eftate] and [lands] are coupled together, 
plamly different tignifications ; the one 
ſelf; and the other the ownerſhip 
thing: And 12 and conſiſtent words ought not to 
ejected. As to the intent of the teſtator, this is to 
be collected from the words of the will. 
be gives his lands to his brothers R. and M. in moieties, 
what eſtate they ſhall take; and if R. 
| ſhall have no iſſue male, then he wills, that all his lands 
go to M. c. fo that the teſtator's 
given to R. and M. and their iſſue; and 
| therefore when he deviſes [his ſaid eſtate] to the daugh- my 
ters, it relates to the whole eſtate before given to the 
| brothers in moieties; and there it imports 
| the lands. The word [ {aid}, to be ſure, refers to what 
= mentioned before; but yet it does not neceſſarily follow, 
that if the word [eſtate] i in the firſt inſtance be ſynony= 
mous with land, it muſt carry the ſame ſenſe in the laſt 
| place; for the mention of it in one place may naturally „ 
| occaſion the repetition of it in another, though in a di 
Beſides, by giving the eſtate firſt under a 
reſtriction, it is plain the teſtator knew the extent of the 
word, and that alone it would 
no reſtriction in the deviſe to the dau 
to ſhew he intended for them a fee, and not a particular 
And indeed if an eſtate for life were to pals 
only, it would be not the teſtator's eſtate, but 
his eſtate, which is contrary to the expreſs words of the 
Ihe order of ſucceſſion appointed by the teltator 
| ſhews alſo his intent, that Thomas his eldeſt fon and his 
children ſhould not inherit the lands till both the male 
. nd female iſſue of R. and M. ſhall ceale : 
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Tit 


for though in one part 


Now by 


ke 


this 


the intereſt in 


pals a fee; and as there is 
ghters, this ſeems 


part of 


* 


be hath no Tac . then to the "= wy if he 
bach none, then to the daughters of R. and M. and . 


they 


For firſt, the e 


V —_ . 
: 
* ” 


214 2 Tim: 11 Geo. II. 1938). 


they bave no dau ohters, then to the 
nephew; and if there are no daughters, then to the hein 
of the teſtator : Which laſt limitation is merely contingent 


he 


and conditional, and does not abridge the preceding deviſe. 
185. That the word 
{s a fee, appears by theſe 
books and cales. 1 Mod, 100. 8. C. 2 Lev. 91. 1 Sak. 
„5 Lutw. 755. 3 Mod. 45. - Shin. 193. 1 Show, 
- 34 48. 8. C. 4 Mod. 90. 2 Vern. 564. Abr. Ca. Eg. 178. 


| Dyer 171. Moor 124. Cro. Car. 
[eſtate] is ſufficient in wills to pa 


| Thborſon and . 18, Ibotſon and Beckwith, Hil. 173 5. There the ava 


Beckwith. 


8. C. Talbots gives to his mother all his eſtate at ——with all his goods 


caſes 157- for her life, and after her death to his nephew Thomas 
for life only : po upon an appeal in Chancery, whather 

the nephew had an eftate for life or in fee; and without 
laying any weight on that part of the will relating tothe 

| changing his name, it was reſolved, that he had an eſtate 
nin fee. In which caſe it is obſervable, that the lands are 
meant by the word [eſtate] as it is firſt uſed; and the 
intereſt by it in the laſt place. But ſuppoſing chat in the | 
principal caſe the word [eſtate] is merely deſcriptive, yet 
Med pecuniary 
| legacies which are given to them, and which never be- 
came payable, but ſunk into the eſtate, as the dexiſees 


Dodſon, if he changes his name; if not, 20 J. 


the daughters will take a fee in reſpect of the 


who were to pay the money died before the lands fell to 


them. Now if there had been a deviſe of the lands to 
the brothers or nephew generally, without any reſtraint, 
| they would take a fee, according to Collier s Caſe, 6 (o 
186. „ Co EL 205, &C. 2 Lew. 114. &C. 3 @ 
20. b. And by the ſame reaſon the legacies being not 
anſwered, the daughters are intitled to a fee in lieu there- 
of. A 3 is in a manner given for it; and if 
they were to take an eſtate for life only, they might be 
loſers by the deviſe, becauſe that might have determined 


before they ſhould receive ſo much as their legacies amount 


to. 0. Benl. 25. and Colliers caſe before cited. Objected, 
That an heir at law ought not to be diſinherited . | 


5 expreſs words. Anſwer: Where the intent is clear, (as it 


daughters of the 7 


eſtate], which 1 


duced from the 


— 
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is in the preſent caſe, for the reafbns befote given) that 
| ſhall govern. And here it is obſervable, that - — is 


in a very remote degree from the teſtator. 


hut the whole · cburt was clearly of opinion, that an 
eſtate for life only paſſed to the daughters of R. and M. 
| For (as it was argued) although in grants, and alſo in. 
wills, the word ſeftate] is ſufficient to carry a fee, yet in 
this laſt cafe, where the conſequence i is the diſinheriting 
an heir at law, a fyge ſhall not paſs thereby, unleſs the in- 

tent of the teftator is very plain and apparent for that 

purpoſe. And fo (Ler C. J. faid) it was held by lord 
chief juſtice Trevor, and Powell juſt. in Shaw and Bull, Shaw * 
| Mich. 13 N. z. in C. B. where the C. J. faid, that in wills a q 

the words [my eſtste], or [the reſidue or overplus of my 

"are the words in that caſe, will carry 

the inheritance, if the intent of the teſtator appears ac- 
cordingly; but ſuch intent muſt be very plain, either from 
the words of the will, or the circumſtances of the caſe, 
where the heir i is to be difinherited ; and he cited Ney 48. 
Syle 293. 3 Mod. 45. To all which Powell agreed. Now | 
in the preſent caſe, the intent is not fo apparent as to 
| force the court to put ſuch a conſtruction on the deriſe 
to the daughters, as is inſiſted on for the defendants: But 
on the contrary, from the contexture of the whole will it 
ſeems plain, that the word: | eſtate} is always, and parti- 
cularly in the deviſe now in queſtion, ufed as deſcriptive 
ps only, and ſynonymous with lands; ſo that here it will be 
putting a force on it, to make it carry a fee. And beſides, 
the deviſe over to the teſtator's heirs ſhews, that he 
thought he had a farther intereſt to diſpoſe of after the LE: 
| devile to the daughters, to whom he does not ſeem to in- 


tend ſo much as an eſtate- tail. As to the argument de- 


M. and never become payable, that will not affect the 
Preſent caſe: For (as Chapple juſt. ſaid) they cannot poſ- 
ſibly be loſers, but be the value of the lands as it may, 
muſt receive an advantage by taking an eſtate for life 
B therein. And beſides, no money is given to the daugb- 


ters 


legacies given to the daughters of R. and 
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—=_ 
ers of mee, hy nephew; to whom tlie pritniſſes "ate 
gi ame Wor as to the other daugliterz; "aid 
both deviſes are to haba the ſame conſtruction. Tudgriiefir 


. for the Plaintiff. | 


* « 
£ #W.. 9 ad 
| ' * 
Pl - * 


8 th +5 a 7] * | 
755 King: againſt Holmer, __” 
Y 7 ow; 

— aft Hike term by My Aſh, wc quaſh 
an information exhibited at the ſeſſions in 
againſt the defendant, for exerciſing the trade of — 


ow having ſerved an apprenticeſhip thereto, contrary 


to 5 El. c. 4. .. 31. and he objected, (15 That the offnce 
is here ſaid to be committed in the ci city gf London, whereas = 
it ſhould, be ſaid, “ in as commeytant city of London, in 
order to ſhew a JuriſdiQtion i in the ſeſſions: For the court | 
cannot take Judicial notice that London is C „ Stat. 
21 Jae. I. c. 4. (2) It is ſaid, the infurmer gives te 
court © to be underſtood,” inſtead of © to underfland®! I 
0 The informer prays a moiety of the penalty; whereas = 
it ſhould be the whole. And to ſhew that informations 
,.. below may be quaſhed, Mr. Maſb-mentioned the following 
*- Precedents : Walon and Goodwin, 3 2 Car. 2. A rule was 
there granted for quaſhing an information for the inſuffi- 

ciency thereof. The city of Briftol and Whitehead, 6 G. 2. 
A rule was granted to ſhew cauſe, why an information 
ſhould not be quaſhed for the inſufficiency thereof; and 
alſo becauſe there was no affidavit : And there the _ 


objection was taken as is done here, vix that Briſtol is not 
E And in The King and Jokean 
Vv ich; came on in the ſame term with the laſt mentioned” 

3. Jule was granted to ſhew wages for the bs ng, 
an a maden, or the Inf ficiency 


8 „ 0 
d ie Ader Ge it was 0 — Draper that a 
- this information ought not to be quaſhed, becauſe be 
 defendant-wll have: Ae if ba be acquirred thercon. 
And if m two * the caſes cited contra, it ay": upon 
5 = earch, 


4 DR 


Wn 


" irregularity 


without producing any new precedents, 


I. 8 lf Tri 


| the defendant's landlord 7 5 J. out of the money railed by 
| dale of the defendant's 12 which were taken b ow ; 


to the landlord, then in 


t, the ſaid 75 U. being due 
| 4. the defendant to the landlord for one year's rent: 


But the caſe being ag x Ay ſer forth, the matter 
and it was now ſtirred again * 


"be At 


tion on an eſtate belong 
the 


was then adyo med; 
the I cale. 


Eater Term, 11 Ges Geo. II. 738. _ 
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wherein the ſeſſions had no juriſdidtion. 


And this cas being flrred og e 
term, Lee C.] 


id, that he remembered no inftance 
of quaſhing Kal informations for 


ſearch, that the informations were quaſhed for i irregu- 
| harity: And the other was an information for ingroſſing, 


objections ariſing from 
the face thereof; and believed the practice to be other- 
wile : Though, be ſaid, an information may be quaſhed 
However the caſe was rt adjourned, 
that the defendant's 1 * book * and 3 


1 upon Abe day the af being again RY „ 


The Queen and Putter, Eaſt. 


of this caſe of Potter (though na. 


 objeCted, that the . have no juriſdiction here, as 
appears by the firſt h . court * the 1 mo- King and 5 


5 tion. 4525 


Fi 


. — — 
— 


* 4 * ö * , e F n — 


cu & againſt c Cav 


poſſeſſion of the 


Lee C. J. cited 
10 Ann. Where an information de 2 
for exerciſing the trade of a butcher, without having ſer- v. 
ved an apprenticeſhip thereto, was refuſed to be quaſhed, 
becauſe the informer had an intereſt therein. And he 
ſiaid, there was a — in Sid. on the ſame foundation. 
And on the authority 


. 


nity term by Mr. g upon = 
1 the ſtatute of 8 A. c. 14. that the ſheriff may pay to 


Hu 2 __ 
EVM | 
*[BRITANNICVM 


me 


the tenant a the landlord, he was not able to keep 


WW Ferns: 11 Geo: HI. . b 


& 1 128 . ti 1115 . 


day 1737 mY landlord et an als to ths 
8 Li one year at 75 L. Tent, which year ended 
Lady day 17 36. and a few days before the end of the year, 
the 
eſtate any longer, but defired that he might have ſo much 
of the land demiſed as was ſufficient to depaſture ſixteen 
or ſeventeen cows for the benefit of his wife and children. 
This the landlord complied with out of compaſſion, letting 


the defendant keep part of the lands of about the value of 


30 l. or 401. Fug ann. and he alſo demiſed to him the 


houſe and garden. The tenant's wife dwelt in the houſe, 5 


and depaſtured ſixteen or ſeventeen cows, ſometimes in 


one place, and at other times in another, from Lady-day | 


1736. till January then after, when the tenant's goods 


and ſtock were raken upon the ſame lands = 
| execution, no — of the faid 1 rent of 15 5 ar 


by virtue of an 


= — 


8 It was Py] © Mr. Wo, 9, in | behalf of the code | 
| who ſued out the execution, that the landlord is not 
nin, this caſe intitled to any thing for rent, becauſe here 
wuas no ſubſiſting leaſe at the time of the ſeizure; nor if 
Es there was a leaſe, was any rent reſerved thereon, - On 
this account therefore nothing is to be deducted out of the 
money arifing from the execution: And as the leaſe made 
at Lach- day 1735. was ended long, before the execution 


came, no deduction ought to be made on that account; 
-- wei ſo, there may be a deduCtion, by parity of reaſon, 


” of a year's rent due on any old leaſe many years ſince ex- | 


pired. The goods of the tenant could not here have been 


diſtrained: And it is plain by the 2 G. 2. c. 20. / 8. 


which refers to the ſtature now in queſtion, that under 
this the landlord is not intitled to rent, unleſs there be a 


— 1 leaſe, and the goods are able to be diſtrained. 


on che other ſide it was argiich by Mr. Oude, 1 


:q hete was/aleaſe-in being at the tine of the execution, the 
houſe and garden being leaſed to the tenant at will: And 


4 


* 


which 


3 9 1 * 3 _ 


was the caſe of — 
| wards ge by 1 writ of error into this court. 


,—ù/ — . Hud IS 


F any part is in © en. it 5 = this a, © 
ought to receive a very. favourable conſtruction 
on the behalf of landlords. Beſides the tenant muſt have 


the other part whereon the cattle fed, either as a tenant 
at will, or as a treſpaſſer ; and he ought not, nor can, be 


taken for the laſt. And it appears by Co. Lit. 4. b. that if 


© berbagium terre be let, it is a leaſe of the ground itſelf: 
And there may be a moveable leaſe as well as a moveable 
freehold. Co. Lit. 4. 4. It is not neceſſary that the con». 
tract on which the rent is due ſhould be fubſitting at the 
time of the execution, the words of the ſtatute being, 
gare or {ſhall be due? And as no rent a appears to be te- 


ſerved upon the laſt contract, the 1 is naked « to 
the you 'S rent due * the firſt, 


But the court were clearly of opinion, chat the Landlord 


is not here intitled to relief, it not being ſtated, whether 
| the rent reſerved by the firſt contract was payable _ 
yearly, or how; nor whether any rent was reſerved on 
the laſt contra, and how payable : And therefore, as he 
has not ſhewn a full and clear cafe, he is not relievabbbkte 
by way of rule, which is a new and modern method Mn - 
raking advantage of this act, but muſt reſort to an action. 
And Lee C. J. ſaid, the firſt inſtance of bringing an action 


in C. B. which was after- Woh url 1 


- and Hyndam 


"a ( der Probyn juſt ) C any rent was 1 7 the 


8 aft contract, and it Was payable half -yeurly, this half 
Fear's rent pes) de included in the year's rent which che Y 

| landlord ought to have, if he be indeed intitled to any; 
for he cannot pick out what time he pleales, but the fla- 


tute muſt be underſtood of the year $ rent l 85 


due before the execution. 


And Chapple inſt Laid, he Joubted, whether the 4 


lord is intitled to any rent under this act, becauſe the 


land occupied under the laſt contract is only part of what 


was 


d . CASTER 
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both contracts are different, 


was s decked by the firſt ; fo that the premiſſes leaſe by 


hut the court denied the motion, for the firſt mens 
tioned reaſon. 


—_— — 


— 


The King aguinſt Biſhop. 


Ve. — it is no offence to harbour beggars, 


| But 4 matter pt hid ; as a 1 ho 5 
: faſed to quaſh the indi * but — the my to 1 


BE demurrer. 


— 


* 


— e 7 n 


7 be „ againſt Caper and another.” 


writs, 


* 
2 ns " oy ER CH” 


TOTION by Mr. Taylor to quaſh an i 
for keeping an houſe to entertain vagrants and 
bother lewd and diſorderly perſons in; and it was averred, 
that the defendant did ſuch a day in the night · time lodge 
divers beggars and diſorderly perſons: And Mr. Taylor 
| objected, that it is not mentioned that the defendant Jodped 
8 To his houſe.” And though it be ſaid, he kept an houſe 
to entertain, Cc. it is not averred, that he did entertain, i 


W 


OT ION by Mr. Patridge to quaſh ; an excommuni- 
1 cato capiendo againſt two women. To which it 
was 2 by Mr. Lloyd, that the parties ought firſt to 
appear upon an habeas corpus: And he cited Sal 294. But 
this objection the court immediately over-ruled. - And it 
was thereupon excepted to the writ, (1) That here is no 
addition, as there ought to be by 5 EL c. 23. (J 13.) 
Salk. 294. It is not ſo much as ſaid, * the defen- 
dants are ſpinſters, married women or widows; either of 


which is a 8000 addition _ this act. Digeſt of orig. 


———— —— — 2 


ale dt. 6. at. 


"Eafter 2 rm, f Geo. I. x 1758. 


— 


vrüt, bib. 6. cap. 1 5. bl 4. (2) It is uncertam Token 
crime the —— Were proceeded” againſt below, the 
words being, — * adultery, fornication or inconti- 
« nence :” Whereas it ſhould in theſ#taſes be ſhewn, not 
only that the ſpiritual court has a juriſdiction in the ori: 
ginal cauſe, but alſo poſitively for what particular crime 
the party is ſued. And there was a caſe where an excom- 
| municato capiendo was prayed to be quaſhed, becauſe the 
words were, © defamation or ſlander; but the court re- 
fuſed it, becauſe theſe two words are merely {ynonymous. 
(3) By this writ the ſheriff is commanded to hold theſe 
two defendants © until they have made fatisfaQtion;” fo 
that if one of them alone makes ſatisfaction, ſhe cannor 
be diſcharged : And yet it appears that the ſuits againſt | 
them were, ſeparate ; for it it is faid “ for adultery, 
© Oc. reſpectively. (4) There being two diſtinct ſuits, 
and alſo two defendants, there ought to have been two 
writs. 6) The parties are excommunicated for contu- 
macy in not appearing © before him [the biſhop], hs 
Ba © deputy or e or ſome other competent Judge 5 


appointed 5 


on the other fide it was ee (1) That the TY 
| tute of Elix doth not extend to this 45 becauſe the de- 


fendants are only excommunicated for non· appearance, 1 


the act requires an addition only where there is a penalty. 5 
3 (2) As the defendants are excommunicated not for adul- 


tery, fornication or incontinence, but for contumaey 3 


not appearing, the objection of uncertainty is not material. 
And beſides, all thoſe crimes are of eccleſiaſtical cogni- 
ſance. (3) If one of the defendants makes ſatisfaction, 
the is ** of courſe: And the word [they] is to 
be underſtood ſeparately. (4) The defendants may and 
are guilty of one contempt, though there are two ſuits 
below. (5) The words, © before him, his deputy or 


» ſurrogate, : are agreeable. to the conſtant form. 


But the court were clearly of opinion, that the third 
exception is fatal, becauſe, according to the words of the 
1 writ, 


"Eaſter Term, I 1 II. 1738. 


writ, if one defendant makes ſatisfaction, ſhe muſt not. 
withſtanding remain impriſoned until the other ſatisfies 
alſo. And here (as Lee C. J. obſerved) the CE” being 


women, the crimes muſt neceſſarily be diſtin 


And therklvee upon this exception fiogly, (without 
giving any opinion upon the others) the court quaſhed 
the writ. But Lee C. I. ſeemed alſo to think the want 
of an addition a materi objection. And Probyn juſt. ſaid, 
as to the ſecond exception, that though the crimes men- 
tioned in the writ are in the disjunctive, yet as are 
all of eccleſiaſtical "JR, it is well _— 


Rice againſt  Oatfiel, 


' N e PRO. in the King J Bench i in Ireland, the © ah 
: tiff obtained a verdict; after which a bill of exCep- 


tions was tendered by the defendant to the plaintiff” s evi- 


dence, and received: And it being now brought into this 


court with the record, the caſe appeared to be 1 in eftect 
| aha; 


Upon lo FED) 4 the * hs plaintiff | gare in eri· 
dence, that Edward Rice was ſeiſed of the lands in que- 


; ſtion in fee; and being ſo ſeiſed died a papiſt anno 1715. | 


leaving behind him Edward his eldeſt ſon, and two other 
ſons; that Edward the ſon, within a year after his father's 
death, renounced the popiſh religion, and duly conformed 
to the church of Ireland; and that 1720. Edward the fon 

died ſeiſed, Tc. leaving MK only Mary, the leſſor of the 
plaintiff. On the 8001 ſide 8 ae gave in evi- 
. dence, that Edward the fon 1720. made his laſt will, _ 
whereby he deviſed the premiſſes to Jacob, one of his | 
brothers, for life, with a power to make a jointure, with 
remainders over; that Jacob, after the death of his brother 
Edward, duly conformed to the church of Ireland ; and 
afterwards by bargain and ale, in conſideration of a mar- 
— | riage 

0 


i“... r 6 


a 


Eafter Term, II Geo. II. 


S 


22 


riage intended, and afterwards had,- with the Afar, 


ſettled the premiſſes on the defendant for her life for her 
jointure, c. and that Jacob enjoyed the ſaid lands from 
1720. when Edward the ſon died, until 1733. when 
Jacob died, leaving iſſue a ſon ; and that the defendant was 


a proteſtant. Upon this the plaintiff, in order to ſer aſide 


the will, offered to prove by witneſſes, that Edward the 
ſon died a papiſt; but no record of conviction being pro- 
| duced to ſhew that he was perverted, it was objected by 
the defendant, that proof by witneſſes {ingly ought not to 
be admitted. It was however allowed, and the plaintiff | 
© - therenpon obtamed a D111... 


And it was now aſſigned for error by Mr. Bootle, (1) 
That as the plaintiff below firlt gave evidence that Edward 
the fon renounced the popiſh religion, and conformed to 
the church of Ireland, he ought not to be admitted after- 
wards to prove that Edward the fon died a papiſt, theſe 
being facts quite inconſiſtent. (2) It is to be intended 


2 
nme 
* .d. 


that the name of Edward the ſon, upon his conformity, 


and alſo a certificate thereof, were inrolled; (theſe being 
required by the Iriſh ſtatutes of 2 A. c. 6. and 8 A. c. 3.) 
and conſequently as his conformity ſtands verified by re- 
cord, the contrary ought not to have been ſhewn by parol _ 
evidence only, this being againſt the known rule of law. 
land Cro. El. 575. and other caſes of the like nature, 
were mentioned to this point.] And it cannot reaſonably 
be objected, that there could be no proof by record of the 
relaple of Edward the ſon, for he might have been proſe- 
cuted for a recuſant, or upon the Iriſh act of 8 4. Be- 
ſides, he being dead, it ought not to be admitted to be 


proved now that he was a papiſt, no more than baſtardy 


can be proved after the death of the baſtard. Co. Lit. 243, 
244. It would alſo be attended with many ill conſe- 

quences, if this evidence founded on record, may be over- 

turned by parol proof; and this too aſter the death of the 
party: As hereby purchaſes made for a valuable conſidera- 


tion are liable to be avoided, and much per jury will be 


intro- 
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Cloſe and 
Rois, poſt. 
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that is a fact very proper to "be proved by witneſſes. 


introduced, together wich the other miſchiefs intended to to 


be remedivd by the ſtatute of frauds. 


On the other ſide it was argued by Mr. Thomas Clark, 


who cited, as a caſe in point upon the ſecond objection, 


Cloſe aoainſt Roſs and Gordon, in the houſe of lords, Fe. 


bruary 1729. There a purchaſe having been made by the 


plaintiff Cloſe of an eſtate from Sir George Maxwell, a bill 


was brought in the court of Chancery 1 in Ireland, to prove 


that Sir George, who was dead, was a papiſt; to which it 
was pleaded, that Sir George was born of proteſtant parents, 
and was educated a proteſtant, and that he was never 


convicted of being perverted to the Roman catholic reli- 
gion: But this plea was over-ruled there, and that judge 
ment was affirmed here i in the houſe of lords. ; 


And in the principal «ks ils court were 3 : 


and clearly of opinion, that both the errors now aſſigned 

are immaterial. For (1) There is no contradiction in the 
evidence given by the plaintiff below, becauſe a perſon 5 
may be a proteſtant at one time, and a papiſt at another: 
Which is the caſe he has attempted to ſhew. And Probyn 
juſt. ſaid, that a party may, and often does, give contra- 
dictory eridence; as in the caſe of a will, where a witneſfs 
called by the party claiming under it en that it was 


not duly executed, yet he may call others to ſhew the 


contrary ; which is a common caſe. (2) No conviction 
of the teſtator's being a papiſt was neceſſary to be pro- 
duced, either by the rules of law, or by act of parlia- : 


ment : Not by the firſt, becauſe the record of the party's 


conformity 1s not falſified, or attempted to be fallified, by 


the parol evidence of his being afterwards a papilt ; both 


of which are very conſiſtent, as is before mentioned: Not 
by act of parliament, becauſe, although a conviction is 
hereby made neceſſary, where a corporal or pecuniary 


puniſhment is inflicted, yet in order to be diſabled from 
making a will, the only thing required is, that the per- 
ſon is a papiſt, without ſpeaking of a conviction; and 


And 
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And ſuppoſing that in this caſe there never was * a 


conviction, the evidence given ought to be allowed, be- = 


cauſe it is then impoſſible that any other ſhould be given. 


As to the caſe of dds, to which this has been com- 

pared, that is a peculiar one; the reaſon thereof probably 
being, (as has been mentioned by the defendant's counſel) 

that when the legiſlature refuſed to conform the laws of 
the realm to the eccleſiaſtical laws, for the legitimating of 


iſſue born before marriage when that followed, the judges L 


would go as fgr as they poſſibly could towards ſuch con- 


formity. And the two caſes are very unlike, becauſe the 


WW religion of the teſtator muſt neceſſarily be inquired into 


after his death, as the validity of his will could not come 


. into queſtion before. And (as Chapple juſt. obſerved) here 


the objection is, parol evidence ought not to be admitted; 


whereas there no evidence at all can be OS. 


After the court t had 6 their opinions, 2 _ 


7x Eyre (who was retained for the plaintiff in error) object- 
ed, that it appears here the teſtator was once a proteſtant, 


: and that he died a papiſt, ſo that (for ought appears) he 5 


might have been a proteſtant at the time of making the 
will; and if fo, it may be a queſtion well worth con- 
5 Gdering, whether, on conſtruction of all the acts of par- 
liament relating to this ſubject, this may not be a good 


will. In anſwer to this new point, Mr. Clark cited Blake Blake and 


and Burk in the houſe of lords, January 1717. where it 


was ſolemnly determined; that a will made by a papiſt 


before the act of parliament, was avoided by the act. 


And the court ſeemed Rr * for the defen- 


dant: Bur counſel being retained for the plaintiff, an 1 


8 3 Was * 8. C. hoſt. 235: 
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Gawd Term, . 
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Sir William Lo Chief Julie, 


Sir Francis Page, 9: 1 0 
Sir Edmund Probyn, Juſtices. d 
Sir William —fꝗ * 


7 be i King againſt a Leafe. : 


OTION by Mr. I aylor to quaſh an indickment 
againſt * Fung "ho ſaying to one Soane, 4 
T juſtice of peace, upon his being brought before 
him and another juſtice, by a warrant granted by Soane, 

for not paying ſervants wages, you do not do right. 
And it was objected, that the ſpeaking theſe words is not 

any offence ; the meaning thereof being, that the Juſtice 
did not act right i in granting this warrant : Which is very 
true, becauſe juſtices have only a Juriſdiction 1 in the caſe 
of wages of huſbandry ; and this is not ſhewn to be the 
caſe here, nor 1s the court to intend 1 i. 
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On the other ſide | it was = mn "a Mr. Maſi? that 
| theſe words amount to ſaying, that the juſtice is an un- 
juſt magiſtrate. And indictments of this kind ought not 
to be quaſhed, any more than indictments for nuſances, 
as it tends to countenance perſons in inſulting magiſtrates. 


ns . But 


9 


TR "OX" 2 


0. II. 1738. _ 227 


— 


rig Term, II, 12 Geo 


But the court quaſhed the Knit And Lee C. 1 


obſected, that it is not here laid, the words were ſpoken 6 
to the juſtice i in the execution of his office, 


— 


2 2 


Norwood againſt 9" and Elizabeth | 
„ bis wife. 


' CTION on the caſe by an executor, upon ſeveral 

F promiſes made by the wife to the teſtator beſore 
coverture: To which Stevenſon (the huſband) pleads, that 
he and Elizabeth were never joined in lawful matrimony. 
I he plaintiff demurs, and aſſigns for cauſe, that the plea 
ſhould have been in abatement, and not in bar; and alſo 
that the defendant hath endeavoured to draw a matter 
| cognizable in the ſpiritual court, within the Mm of 7 
= this court. And as to Elizabeth, ſhe appears, Tc. | 


It was cm We * Drator for the Mlaintif, that 7 

© ge unques accouple en loyal matrimony 1s a matter triable 

by the ordinary; and is pleadable only in appeal and 
dower, but not in theſe actions where the fact, and not 
the legality of the marriage, ought to be denied; it not 
being material whether the marriage be legal or not: 

| Whereas in this cats, a marriage de facto is admitted. 

; 2 Rol. 584, 585. 1 Show. 50. 8. C. 2 Sakk. 437. 


on the other fide it was as by 8 Wome, that 

| there is no difference between pleading no marriage gene- 
rally, and no lawful marriage; both meaning the ſame 

thing: And although in dower and appeal the matter 
| here pleaded is triable by the biſhop only, yet in perſonal 
actions it is a proper iſſue to the country. Cro. Fac. 102. 

8. C. 2 Roll. 58 5. Ji. 18, 21. Same book and page, pl. 17. 
I Lev. 41. Brown's Entr. 4. pl. 20. * 9. Vi- 
dian s Entr. 77. — Eur. 23. 1 Lutw. 23. 


But 
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Mitchell & 
ux again 
Garrett. 
S. C. Ca. in 
K. B. temp. 

W. 3. 276. 


Ante 187. 


But the whole court 


from a manuſcript report, as a caſe in point, Mitchell & 
ux againſt Garrett, Mich. 11 M. z. in X. B. (which is alſo 
reported in 3 Salk. 64. a book, as C. J. ſaid, of no autho- 
rity.) That was an action by plaintiffs as husband and 


wife, for a cauſe ariſing before marriage: Defendant 
pleaded, nunquam legitimo matrimonio copulat. to which 
the plaintiff replied, that they were married: And on de- 
murrer hereto the plaintiffs obtained judgment, becauſe 
the plea is naught. And Probyn juſt. ſaid, the reaſon why 
the legality of marriage is not triable in perſonal actions, 
as it is in appeal and real actions, is, that an huſband de 
facto is liable to his wife's debts, and intitled to her pro- 


periy. Judgment for the plaintis. 


* % 7 5 N E 8 . . i . ** 7 


TT was now declared by Lee C. J. that Mr. juſtice 

I Chapple, who formerly doubted in this caſe, concurred 
no in opinion with the reſt of the court. And therefore 
. Jagnene was green for the Getndant, 


—— — 


x, King againſt Staples. 


\ N information was prayed by ſolicitor general Strange 
againſt the defendant, for printing in a news- paper, 


called The York journal, that Richard Thomſon, an alderman 


of York, and a juſtice of peace, was © ſcandalouſly guilty 


© of telling a lye in divers companies,” viz. that the ſaid 


Staples had aſked Mr. Thomſon's pardon for publiſhing in the 


one Mrs. W. | 2 | 


ſame news- paper, that he (Mr. Thomſon) was married to 


On 


22 


© 


7 
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On the other ſide it was argued by ſerjeant Price and 


Mr. Willbrabam, that this charge doth not affect Mr. Thom- 
ſos in his office; nor is there any thing of malignancy in 


it, it being only an uncourtly manner of expreſſing, that 
Thomſon had ſpread about falſly, that Staples had aſked his 


pardon, Uc. and for the publiſhing this there appears to 
| have been a ſufficient provocation. Beſides, an action 
will not lie for theſe words, and conſequently no infor- 


mation ought to be granted. And on this fide were cited 


for publiſhing an advertiſement, whereby one Haywood, a 
wine-merchant, was charged with ſelling brandy and ftrong 
liquors by quarts, pints and half-pints, and with felling 
ſalve for curing womens breaſts, made by a relation of his 
in Dublin; but it was denied. King and —— 8 G. 1, Auen ee 
An information was prayed againſt a perſon for adver- 
tiſing, that an apothecary had counterfeited Dr. Crew, and 
had taken fees; but refuſed. King and Elms. Motion for _ 
an information againſt one for advertiſing, that a wife had _ 
| eloped from her huſband ; but denied: Which caſe was 
| _ cited by Lee C. J. in The King and Bailey, Hil. 8 G. 2. 


But the whole court were clearly of opinion, that the 


{ words in the principal caſe are libellous; nothing tending 
more to breach of the j 5 
word lye ], as nothing elſe (as Probyn juſt. ſaid) can be Hob. 120. 
anſwered to it. But (by Lee C. J.) if the defendant had 


peace, and to bloodſhed, than the 


only denied his having aſked pardon of Thomſon, though 
| this would be charging him with ſaying an untruth, it 


would not have been a ſufficient ground for an informa- 


tion. And the C. J. alſo ſaid, that the caſes cited differ 


from this: For in The King and Jenner, the party was 
charged with a matter which did not include any - guilt. 
And in the apothecary's caſe, though the accuſation of his 


having counterfeited another was certainly libellous, yet 
the court refuſed an information, becauſe he appeared to 
be guilty of it. And in The King and Elms, the applica- 

5 e Ss 


— 


the following caſes: The caſe of libels, 5 Co. 125. King n.. 
and Fenner, Mich. 2 C. 2, Motion for an information 


—— — — —— IS 


2 


ih Per! 11. 12 Geo II. _ 
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tion was by the kun _ the advertiſement did not 
contain any thing criminal in him. And (by Page juft.) 
an information ought the rather to go in this caſe, be- 

cauſe no action lies. And it is alſo an aggravation, that 


Sir Lie 
Wallden's 


EY _ T was + mani lat term by ſerjeant Bont to — 8 
I indictment for maintaining a cottage without laying | 
four acres of ground thereto, contrary to 3 1 El. c. 7. be 
cauſe (1) It is ſaid only, that © it was preſented,” with- 
out adding, as it ſhould have been, « on the oaths of 
twelve good and lawful men.” (2) It is ſaid, that the 
dͥaefendant did maintain a cottage © for habitation,” withs 
out ſhewing that any perſon inhabited it; and the words 

LG: of the ſtatute in relation to the ground are, © to be uſed 
and occupied with the ſame of So that an aQual habita- 


theſe words are ſpoken of a magiſtrate; for words ſpoken 


of a magiſtrate may be libellous, when they are not ſo in 

the caſe of a private perſon: And he cited to this point 

Sir Lionel Wallden's caſe, who was a juſtice of peace, and 

brought an action for being called papiſt; and it was held 

to be maintainable, becauſe the words were ſpoken „ 
magiftrate, although it would not have been ſo in the caſe 
of another perſon. ; 8 


= The | dat ebene granted an information. 


4 , LE 08” * 6 F 


' be King againſt Burkett. 


: tion is neceſſary. 


"hd this matter dif now "EY again, the 1 * 


5 * granted to ſhew cauſe for quaſhing the indictment 
vas made abſolute, without wy one's oppoling i = 
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The Ring againſt — and anotber. 
2 i 


captain of the Berwick man of war, and alſo againſt 


| the boat{wain thereof, for refuſing to let the coroner of 
- Portſmouth and his jury to come on board the ſaid ſhip, in 
order to take a view (and inqueſt thereon) of the body 


. A* information was prayed apainſt one  Soleguard, i 


of a perſon who had hanged himſelf in the cabin of = - 
ſhip, whilſt ſhe was at her moorings in water five fathom 


deep, and going to the dock to be cleared. And it ap- 
| peared on the affidavits produced, that the ſhip was in full 
_ commiſſion when this accident happened; that the _body 75 
was removed from the place where it was found h 
do prevent infection; and that the captain refuſed to "Hike 
the coroner to ke a view of the body in the ſhip, but 
only offered to let him take it on ſhore, and afterwards to 
come and fee the place where the perſon died: And it 
alſo appeared that the body was buried ſecretly, and that 
| the captain took ſeveral depoſitions relating to the fact, TT 
and ſent them up to the admiralty ; but it was not {worn 
that he cauſed any inqueſt to be taken. 1 


It was argued againſt this motion by Dr. Paul, (che 5 


King's advocate) Sir Edmund Iſbam, a civilian, and ſeveral 
common lawyers, that it is eaſy to be proved from the 
laws of Oleron, and the ordinance made at Queensborough, 
and other antient books of the civil law, that the admiralty 
| hath juriſdiction within the place where this accident ha- 
| pened; but however as this point is to be determined only 
by the authorities of the common law, they ſaid, they 


would confine themſelves to theſe: And T following 
were cited. Stat. 15 R. 2. c. 3.  Extou's juriſdiction of the 


admiralty, c. 19. 4 Infs. 137. Sat. 28 H. 8. c. 15. 3 Iſh. 


113. 5 Co. 107. 4. Hales P. C. 16. Hawk. R C. B. 2. c. 9. 


14. Mich. 28 Car. 2. An action was brought by the 


| Ef of Salisbury, as lord of the manor of Redriff, again 


the & marſhal of the * and others, for hindering the 


COroner 


bary's ce 
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coroner of Surry to take an inquiſition of one who was 
killed by the falling of a ferry in the Thames ; and there 
was a verdid for the defendants. | Which caſe Sir Edmung - 
 Tham ſaid, he had from a note in the admiralty.] Aud 
be ſaid, that about two years before this laſt caſe, a que- 
ſtion of the ſame nature came on before lord Hale; but 
he declaring that the admiralty had a juriſdiction, it was 
not entred into. He alſo cited an opinion of the judges, 
upon a reference from the Queen in council, anno 1713. 
| (which is regiſtred in the admiralty) and the opinion is 
founded on conſideration of the ſtatutes of 5 El. c. 5. and 
13 Car. 2. c. 9. and it is, that the admiralty hath a juriſ- 
diction in all great navigable rivers from the bridges to the 
ſea; and that the ſaid ſtatute of Car. 2. is made for the 
government of ſhips, as well in time of peace as of war, 


and that perſons are puniſhable by martial law for the 
bdffences therein mentioned, which are committed either in 
the one or the other. This is ſigned by ten judges; Ward | 
| chief baron, and Gould juſt. diſcmiemibus; ibey being of 
 _ opinion, that the admiralty hath juriſdiction, not a ponti- 
bus, but from the points only. Suppoling therefore that 
the admiralty hath here a juriſdiction, the power of 
taking a view and inqueſt belongs to the admiralty-coroner, 


who is generally the judge's marſhal, he being only a 


dleeputy to the judge, who derives his authority from the 
lord high admiral. And ſeveral clauſes in the letters pa- 
tent granted to the late prince George of Denmark, and 


afterwards to the earl of Pembroke, (creating them lord 


high admirals) and alſo to the judge of the admiralty, 
were read, to ſhew that theſe perſons have the ſame office 
of coroner by fea, with thoſe who are coroners by land. 


Sir Edmund Iſham alſo produced the following inſtances of 

inquiſitions, before the admiralty-coroner, taken out of a 

large bundle of them in the admiralty, wiz. one of a 

| maid ſervant, who fell into the Thames as ſhe was waſhing 

ber mop, and was drowned: Another, of a man who 
was drowned in coming from Wapping-wall : Another, of 

a man who was ſtabbed upon ſhore, and was found in the 

Thames: And laſtly, another who fell from the ſhore * 

; : the 
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the ſame river. It was alſo argued, that in the ſtatute ＋ 
28 E. 3. c. 6. of coroners, there is a ſaving to lords and 
others, who ought to make coroners, of their ſeigniories 
and franchiſes. And in this cafe it is a material circum- 


ſtance, that the ſhip was in full commiſſion ; there being 


no inſtance of a land-coroner goirg aboatd a hip in full 


commiſſion. [Of which an affidavit was produced.] Be- 
lides, it appears here that the coroner was offered a view 
of the body in the ſhip, but was denied only to fit therein 
25 a court: And it is not neceſſary to take an inquiſition | 
on the ſpot where the view is had, but it may be taken in 
any other place afterwards. Stat. de officio coronatoris, 
4 E. 1. Latch 166. S. C. Poph. 209. Comb. 386. And 
as this is a mere matter of right in queſtion, it is more 
proper to be tried in an action, or a quo warranto, than 
in an information for a misbehaviour. 0 


N On the ber ide it was ; argued by GScitor: general 
Strange e and Mr. Wilbraham, that the admiralty harh no 
. juriſdiction, but only ſuper altum mare, unleſs it be in the 
caſes of murder and maihem, and this by ſtatute of R. 2. 
4 . 137, 141. Owen 122. 
171. And where both the ſtroke and death are on tbe 
0 the admiralty hath only a concurrent juriſdiction. 
| Bale's P. C. 16, 54. In ſuch caſe therefore if the admi- 
rulty- coroner reſules the other coroner to take an inquiſi- 
tion, and doth not take one himſelf, it is a great miſde- 
meanor; and this is the preſent cafe. As to the objection, 
that the ſhip was here in full commiſſion ; this fads no 
difference, becauſe the juriſdiction ariſes only from the 
place. Hob. 213. And it is very plain that the coroner 
| hath a right to go to the-place to ſee the body before its 
removal; and if he omits this, he is actually fineable, 
though he may adjourn the eourt to another place to take 
depoſitions. Stat. de officio coronatoris, 4 E. 1. Bratton 121. 
Fleta, lib. 1. c. 25. Sta. 33 H. 8: c. 12. 2 Hale's Hiſt. 
P. c. 53. And in the earl of BEfex's caſe, (who was killed 
in the Tower) there was a great complaint made, that the 
body » Was due and en W the room and poſi- 
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tion it was in when i it came to its end, before notice Wis 


given to the coroner. As to what is here ſaid, that an 
action may be brought, this will be no farsfultion to * 


— 


And the whole court were clearly of opinion, that an 


information ought to be granted: For ſuppoſing that the 


admiralty hath a juriſdiction in the place now in queſtion, | 
[ of which no opinion was given |, yet (they ſaid) it is 

plain by the caſes which have been cited, (with which 

| Stamp. P. C. 51. b. agrees) that the land-coroner hath a 
concurrent one. In the ſtatute of R. 2. which gives the 
admiralty a juriſdiction in great rivers in the caſes of 
death and maihem, there are no excluſive words of the 
coroner of a county, and conſequently his antient Juriſ- 
diction remains; neither is any mention therein made of 
a ſhip's being in or out of commiſſion, which (as Lee C. J. 
obſerved) ſeems to be a diſtinction founded only on the 
laſt proviſion in the ſtatute of Car. 2. nor can this make 
any difference in the preſent caſe, unleſs the judge of the 
_ admiralty hath actually appointed a deputy-coroner to be 
in the ſhip when in commiſſion, which doth not appear. 
In this caſe then the land-coroner hath been refuſed the 
executing a lawful authority, and without any inquiſition- 
being taken on the other fide. And (as Probyn juſt. ſaid) 
iin the caſe of a concurrent juriſdiction, he who firſt exer - 
daes it, ought not to be hindred or interrupted therein; 
and his execution thereof is a good excuſe to the other in 


not doing any thing i in the matter. And ſuppoſing that 


the admiralty hath in this caſe the ſole * here 
bath been a yu breach of a. yy es 


The court 47) further, that though no > imputation i s 
| * laid on the captain as wilfully oppoſing juſtice, but 
only as acting under a miſapprehenſion of having a right 
to do as he hath done; yet as this is a matter of great 
and public concern, an information is proper. For (as 
Lee C. J. ſaid) an information is grantable not only where 


— are done — or forcibly, but alſo where 


Perſons 


. oma os toc. we” pw ; 2 oe was” 


been no apparent deſign of doing wrong, an information 


hath indeed been often denied. And C. J. ſaid, that it 
ſeems very difficult to maintain an action in this caſe; 


. An a was therefore granted _ the caps 


| ah hs the order of che road . 5 8 2 
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the 3 viz. that it appearing that Edward the 
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thority, as where a mandamus is not complied with : 
Though in cafes of a private nature, where there hath 


and that he remembered a caſe, where an action was 1 


brought for refuſing to admit a perſon into a veſtry· room; a, 2 Lord 


? Raym. 1388. 
and it was greatly debated, whether the action was main- — 
by tainable, but never determined. 8 


11 was alſo (aid by the 2 J. that in caſe of an untimely 


death, a view hu bg to be had as ſoon as may be after the 
ſact committed, and (if poſſible) whilſt the body is in the 

ſame poſition, and other circumſtances, it was in when 

the perſon died; and it is the duty of perſons 1 in whole 

houles ſuch e happen, to give immediate noticè to 

the proper officer for this purpole : But in the preſent 
caſe, he ſaid, a good reaſon is given for removal of the 

g body, vice that this was done to preyene infection. | 


tain, but not againſt the boatſwain; nor was it much 


preſſed againſt him by the proſecutor's counſel, as he 0 


Rice e againſt Oat 2 


* HIS al being now ! again, a new PTY Ante 2: 2. 
jection was ſtarted by ſerjeant Eyre on the fide of _ 


grandfather died a papiſt, leaving three ſons of the ſame 


religion, the leſſor's father, who was one of them, could 


take only one third part of the lands in queſtion by the 
Iriſh ftatutes, and the wife of Jacob and her ſon are inti- 


tled to part thereof; and therefore as the demiſe in the _ 


declaration i is of all che lands, the [an which pur- 
4 5 ſues | 


1 


Faß Term, 11, 12 2 II. 1738. 
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 Mellam ang arfll fo it was determined in the caſe of Mellam and Brin- | 
; flow laft term; but the _ act 1 is different. 20 = 


Ho on, Brinſlow. 


to the objection taken on the former argument, that the 


plaintiff's evidence is inconſiſtent, he cited the caſe of 
Pyke and 


Badmarring. 


on this bill of exceptions, (which is part of the record) i it 
appears that the widow of Jacob, to whom the premiſſes 


hard that they ſhould be defeated of having the eſtate by 
that a papiſt ſhould take it: For if Edward the teſtator 


to be one too; all the children of papiſts being to be taken 
for papilts by the ſtatute of 2 4. until a conformity. He 
further ſaid, that perſons diſabled by the Engliſb act of 


11, 12 W. 4; 


by the clauſe immediately following that on which the 

F objection i is founded : For there it is provided, that if the 

_ eldeſt ſon of a papiſt renounces the popiſh religion, and 
conforms, c. within one year after the death of his 
l father, the lands ſhall deſcend as at common law: And 


tried at the bar about eight or ten years ſince. There the 


will denying the execution, there was an endeavour, on 
the ſide of the deviſees, to maintain the will, without 


| theſe firſt; and they all denied their hands. Where 


ſues the deckention, is erroneous. But, he ſaid, as to the 
queſtion on the bill of exceptions, that, on peruſal of all 
the Iriſh acts, none ſeems to come up to that point; and 
as it Was fully ſpoken to on the former argument, he 
ſhould ſay nothing on that head. And he obſerved, that 
are deviſed, and her heir, are both proteſtants ; and it is 


an act made for preventing the growth of popery, and 


died a papiſt, the leſſor of the plaintiff muſt be intended 
V. z. from taking, are notwithſtanding capable of deviſing; 


On the other Bhs it was argued by Chicane xeoend 
Strange, that the objection now taken is fully anſwered 


here it appears that the father died 1715. and that the 
ſon renounced within one year after his death. And as 
Pyke and Badmarring, which was an ejectment, and was 
queſtion was between the deviſees of lands and others; 
and every one of the three ſubſcribing witneſſes to the 
calling any of them: But the court inſiſted upon hearing 


vpon it was urged, that the uy could not call other 
5 wa perlons 


wo PR 


——y— ett 
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perſons in oppolition to his own witneſſes: But the court 


admitted other evidence; for that a man ſhall not loſe 


his cauſe through the iniquity of his witneſſes. As to the 


other objection, that a record of conviction ought to have 
been 23 ; it was anſwered, that if this be neceſſary, 


the act of parliament will be defeated: For a perſon muſt 


be a papiſt at the time of his death, in order to invalidate 
his will ; and therefore if there bad been a convidtion a 
month before his death, it would not have been ſufficient ; 


and there cannot be a conviction after his death. Such 


evidence was therefore given as the nature of the thing 
would admit of. And the ſtatute ſpeaks nothing of a 
record. And Mr. ſolicitor cited the caſe (mentioned on 
the former argument) of Roſs and Cloſe, 2 February 17 29. as 


Cloſe, ante 


in the houſe of lords. The appellant claimed by a pur- 2+ 

| chaſe under Sir George Maxwell. The reſpondent anſwered, 
that he was a papiſt; to which it was replied, that he 5 
| was never convicted: And it Was held, that a was 
not * . 


ie was veglied by ben Eyre, en Abr things ; 
that there ought to be an intire and permanent con- 
formity of a papiſt, in order to be intitled ro the whole 
| eſtate of his anceſtor by deſcent. And he aid, that if 

a perſon. conforms himſelf to the church of England to 
the time of his death, and then in his laſt moments, 3 
baps through the artifice of a prieſt, makes a recantation, 


| this is not ſufficient Proof of bis relapſe, | in order to ſer 
aſide his will. TE 


| Le C. * The - * N "Wn nn 11 
full anſwer to the new objection; a conformity of the 
perſon, and a certificate and inrolment, being the only 


terms thereby required to take papiſts out of the diſability 
created by the enacting clauſe: And the court cannot re- 


quire more than what the ſtatute mentions. There might 


have been a ſincere mind in the perſon at the time of his 


conformity; and when he relapſes, he is only ſubject ro 
the —y of 4 he his eſtate. There is no 
P p p fſounda- 


1 Hokon, 


"238 
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foundation for che objeQions on the bill of exceptions 


The queſtion is, whether parol evidence may be admitted 
to prove a man to be a papiſt. Now it is impoſſible to 


have better; for even a hn muft be founded on 


that: But whether it be ſatisfactory to a jury, is another 


v. Stat. 13, 
14 Car. 2. 
„ 


King and 1 in- 
| habitants of 


queſtion, and not now under conſideration. As to the 


contrariety objected, there is none in the evidence, though 
there is in the ſentiments and behaviour of the teſtator, 


but it is only an account of his different way of chinkin 
and ating at different times. 


The reſt of the court were of the. ſame. opinion in 
omnibus; and therefore the Judgment was now aſhrmed,. 


n 
— 


— 


The King againſt ni and ethers. 


N N ta was ; prayed by s Sir Thomas Hes avainſt 8 
= one Myles, a juſtice of peace, for ſeveral matters of 
miſdemeanor ; ; the principal of which was, that he alone 
took an examination in order to make out an order of 
removal: And an information was alſo deſired againſt two 
other juſtices, for ſigning the ſaid order upon Whkes's ſole 
examination, and without ſummoning the party, and de- 
manding ſecurity. And this motion was made at the in- 
ſtance of the party ordered to be removed, who now 
| ſwore, that he was a ſubſtantial perſon. "And Abney cited 
The King and the inhabitants of Holton, (Hil. 5 G. 1.) 1 
* it was objected to an order of removal, that the exami-- 
nation was by one juſtice only: And it was held, that the 
examination muſt be by two juſtices, and by the ſame 
who make the order, according to Sal. 488. which is in 


_ = * ide an * was produced, * ibe 
complaint before les was, that the perſon to be removed 
bad endeavoured to gain a ſettlement in the pariſh © con- 
A trary to law ;” but without laying, that. he was likely _ 
4 8 


rig Term, 11, 12 ; Geo I N 


ply become chargeable : And it was not now denied that 
he was a ſubſtantial perſon. And the reaſon given for 
Wykes's not ſigning the order was, that he is a pariſhioner 
of the place from whence the party was ordered to be re- 


moved. And ſolicitor general Strange cited The King and ek _ 


Weſtwood, Hil. 4 G. 1. Where (he ſaga) it was —— 
upon conſideration of the caſe in Salk. that an examine» 


tion by one juſtice, upon making an order of removal, is . 


ſufficient : And fo the —— hath always deen. 


But the whole court were now clearly of opinion, that 
in caſes of removal there ought to be a joint examination, 


and this too by the ſame juftices who gn the order, it 
being an act of — 


| 1 by theis - unanimous conſent, an refrmatiin wes. 
granted againſt Myles; and this principally, | becauſe it was 

not {aid in the complaint, that the party was likely to ds 
come chargeable ; which is the very point that gives te 

_ Juſtices a juriſdiction; ; and many orders (they ſaid) have | 
been quaſhed, becauſe theſe words were omitted: Though 
Mur. ſolicitor objected, that the words here, that the party 
endeavoured to gain a fertlement © contrary to law,” in- 


® volve that circumſtance. 


— 1 information was allo granted — he two ade 
- vues (Lee C. J. diſſentiente) for returning a. falſity, and 
+ endeavouring to impoſe upon the court, the order re- 
citing, that a complaint hath been made, and the party 
examined, before us upon oath, Cc. which is not true: 
And alfo for not ſummoning the party. But the chief 


juſtice was againſt granting the information againft theſe 
two juſtices, becauſe their acting ſeems to ariſe from a 


miſtake only, viz, that they might grant a warrant te re- 
And 
as to their not demanding ſecurity, he ſaid, they w were riot | 
obliged to do this; but the party ſhould have offered ir. 

To which it was anſwered by the reſt of the court, that 


they did not ſummon him, to give him a an opportunity of 
offering 1 it. The 


moval upon an examination before another } 


ag Ten, 11, 12 Geo, II. 5. 


The King again Blaney 


OTION by Mr. Wiles to quaſh a conviction upon 
the ſtatute of 5 A. c. 14. (. 4.) becauſe (1 ) This 

zs a conviction for two diſtinct offences, viz. for hunting 

with ferting- dogs and nets, and alſo for having the goods 

in the defendant's houſe; whereas both theſe things con- 

ſtitute but one offence, and for which there is but one 


| forfeiture. The intent of the legiſlature was, to puniſh. 


every perſon who ſhall kill game Gs } 1s unqualified ; and 
the having dogs, Nc. in the houſe is only conſidered as 


evidence of the killing game, as it may be difficult to find 


| perſons actually committing the fact. And the words of 
the act, keep or uſe,” ought to be conſtrued in this 
manner; that if a perſon keeps dogs, &c. though it be 
not or ent be proved that he uſes them, he ſhall be 
puniſhed; and ſo vice verſa; but the meaning is not, that 
if he does both, he ſhall be puniſhed for each; which 
would be puniſhing him pe”. for the ſame offence, : 
 _ (2) Suppoſing that theſe are two diſtin offences, and 
puniſhable ſeverally, there ought to have been two diſtinct 
convictions, all one as there muſt be two indictments for 
two diſtin crimes. (3) It ought to be alledged, but it is 
not, that the facts were committed againſt the form of the 
ſtatute. In an indictment for perjury where this is not 
averred, the party is puniſhable at common law only: 
And this caſe is ſtronger than that, becauſe here the 
| Juſtices have no authority by the common law); and no- 
thing can be intended to give a juriſdiction. (4) No 
| forfeiture is impoſed by this conviction, and conſequently 
13 is n and all one as a verdict without judg- 
And in The King and Bells, (Hil. 3 G. 2.) a con- 
cken for — > was held ill, for this very fault. 
(5) This conviction appears to be founded oF on the 
i evidence of the informer. 


f | 4 
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r 


Wn defendant doth not appear to have been before a majority 


" Trinity Term, 1 1 12 Geo II. . 


And this ſt exception. was admitted by Mr. Teates 
( who was the proſecutor's counſel) to be fatal: And he 


ſaid, that though in 3 Mod. N it is — it is 
nov otherwile, | 


"4 
＋ 


Upon this objeftion PEP Wh (without giving any opi- 


nion in relation to the others) the court 1 the con- 
viction. 5 


. 


ne King again g ca. 
18 caſe was now ſlirred again: And alete —— 
16k general Strange, in behalf of the crown, inſiſted 
principally on the objeCtion, that the ſwearing in of the 


| of the free burgeſſes, which is expreſly required by the 
X charter. For the words of the verdict are, * an Preſentia = | 
;: quam plurimorum liberorum burgenfium ;” and as appears 
Mp by Cole's, and other SAionaries, quam plurimus _ 

| only a great many; which may not perhaps be the major 
part: And in Tull there is this expreſſion, © quam pluri- 
nas egit gratias 5 which ſignifies, that he gave oy 
thanks. Beſides, in this Wy the election is before ſet. out 
to be © per majorem numerum;” ſo that the other words. 
ſeem oppoſed to the majority, and mean ſomething leſs. 
And, he ſaid, it hath been determined in the houſe. of 


lords, that a good {wearing in in is neceſſary to be found i m.- 
theſe cales, DE 


on the other fide it was argued by 33 . _ | 1 
plurimus is a ſuperlative, and when the conjunction [quam] ET l 

s added to a ſuperlative, it makes the expreſſion as forcible. 
C. pollible ; and therefore [ quam plurimus | ſignifies © as 
many as may be; and when applied to a certain num - 
* (which is the preſent caſe, the burgeſſes appearing to 
be twenty) it means a majority. Littleton's Dif. tit. 


T49--- quam, 


a — 


—— 


to receive a ſtrici comſttuction. 
; But. the whole court were clearly of opinion, that the 


great many; and it cannot be found (as Probyn juſt. ſaid) 
in any of the claſſics to mean more ; and it doth not ne- 


cellarily ſignify the greater part of any certain number 


as (for inſtance) of a million: And the caſe is the ſame 
whatever the number be. And (Lee C. J. ſaid) if it fi. 
nifies © as many as may be, (as is contended for) this 
will not help the caſe, for that may only mean as many 
as could conveniently come. And, he faid, there muſt be 
_ a title found for the defendant in. ſuch terms as are plain 
ad nd certain: And therefore as the words here do not 
neceflarily carry a majority, it is not ſufficient. 


| Judgment for the con. 


* r * — — _— - 4 0 - ia. * * . * 
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two others. 


TN treſpaſs the plaintiff declares agamft huſband and 
J wife and two others, for entring into his houſe, and 
taking his goods, and converting them to their * 1 . 
| uſes: And the defendants fuffered judgment by default; 
| whereupon a vrit of inquiry was executed, and the jury 
pave due pounds damages, 


And it was moved laſt Michaelmas term in arreſt of 
judgment by Mr. Field, that this declaration is ill, becauſe 
it alledges the converfion to be to the uſe of the wife, 
which is impoſſible. And this point was then argued by 
him in behalf of the defendants, and by Mr. Kerelly for 
the plaintiff: And the court defiring a further argument, 
mud by other counſel, (as is uſual in caſes of 


j'4 6 


4 


Trim Term, II, 12. Geo. II. 1738. 
' quam. And as it is here uſed by lay-gents, it ought not 


word ¶ quam plurimus] ſignifies very many, or a very 


0” vo 


difficulry) it 


= vo. 
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was again argued this term by Mr. Deniſon for the defen- * - 
dants, and by ſerjeant Parker for the plaintift. 


On the fide of the defendants it was argued; that 
though in the caſe of a battery, or other perſonal wrong, 
committed by baron and feme, the wife is liable to an 
action as well as the huſband, and ſhe may be ſued after 
bis death; yet it is a ſettled point, that an action of 
trover is not maintainable againſt huſband and wife for a 
converſion to their uſe : The reaſons whereof are, that in 
ſuch cafe, though the wife be preſent and conſenting to 
the converſion, yet in judgment of law it is conſidered as 
the ſole act of the huſband; and the property of the 
goods belongs not to her, but to the huſband, and will go 
to his repreſentative; and yet if 1 8em ſhould be given 
againſt both, and the wife ſhouſd ſurvive, ſhe would be 

_ obliged to make ſatisfaction. Cro. Fac. 661, S. C. Palm. 
E- 343. Cro. Car. 254, 494. 1 Vent. 12, 24, 2 3 Kab. 7 
476. Now an action of treſpaſs, where damages are 
given not only for the taking the goods, but for the value 
thereof, (which is the preſent caſe) doth not differ from 
nn action of trover. Salk. 114. (the N. B. there.) In 
| treſpaſs the wife is chargeable with the value of the goods 

jf the huſband dies; and yet the goods will go to his re- 
preſentative, for the treſpaſs alters the property; fo that 
both cafes would be An er the fame mil be a 
| a recovery in treſpaſs for entring, and taking and convert= 

ing goods, is a good bar in trover, both being actions of 
the ſame nature. 6 Co. 7. 4. Cro. El. 667. 2 Vent. 169. + 
S8. C. 1 Show. 146. Otherwiſe it is where the damages 
are given not for the goods, but for the taking thereof 
only; and ſo is Cro. Car. 35. But there it ſeems to be ad- 
mitted, that if damages had been given for both, it would 
have been a good bar. And here the five pounds given for 
damages cannot be ſuppoſed to be given for the taking 
only. Beſides, in an action of treſpaſs the converſion is 
traverſable: And if it be not, this would be no anſwer to 
_ the preſent objection, which is, that damages are here 
given, where by law they ought not. Indeed as _—_— 
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action is brought for ſeveral treſpaſſes, each of which is 
actionable, and yet ſome of them are of that nature that 
the plaintiff hath no right to recover any thing thereon in 
that action, he ſhall notwithſtanding have judgment: An 
inſtance whereof is in 2 Saſk. 642. But this caſe is ma- 


terially different, becauſe here the matter of aggravation 
is ſuch, that no action lies againſt the wife for it. This 


is therefore like the caſe of an action brought againſt 


| huſband and wife for words ſpoken by them both; which 


is plainly not maintainable, the wife not being anſwerable 


for the words of her huſband. Style 349. S. C. 1 Roll, 
781. So if an action of treſpaſs and falſe impriſonment 


is brought, and the impriſonment is brought down in the 
declaration to a time ſubſequent to the commencement of 
the action; though this be by way of aggravation of da- 
mages, yet it will vitiate the verdict. Upon the whole 
therefore, as all the defendants are found guilty of the 
Whole matter contained in the declaration, one of whom 
is not liable, and the damages are given thereupon againſt 
all, the plaintiff ought not to have judgment upon this 


— 


It was argued on the other fide, that there is a mate- 


for in the former, the converſion is the giſt of the action; 
but in the other, it is laid only by way of aggravation of 


rial difference between an action of trover and goo pals; 


damages: And therefore in ſuch caſe it is ſurpluſage, and 


Morfoot and 
_ Chivers & ux'. 


S. C. 2 Lord 
Raym. 1395. 


immaterial. 2 Lutw.1393, 1524. 1 Salk 119. 2 Kall. 
642. 2 Vent. 45. Morefoot and Chivers and his wife, Trin. 
11G. 1. in X. B. That was a ſcire fieri inquiry, to which 
there was a demurrer, and judgment in C. B. for the plain 
tiff. And a writ of error being brought in this court, it 
was objected that the ſcire fieri was ill, becauſe it charged, 


that the huſband and wife had waſted the goods of the 


teſtator, and converted them to their own uſe. But the 
court held this to be well enough, becauſe the wife 
might have waſted the goods, and the converſion is im- 
maaaterial: And afterwards the judgment was affirmed in 
Bourne & a the houſe of lords. Bourne & u and Mattaire, Eaſter 
ond Mattaire, . FEE, 8 G. 2. 
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$6.2. in K. B. Replevin by huſband and wife for ta- 
king the goods of the huſband and wife ad damnum ipſo- 
rum; and upon a motion in arreſt of judgment, this was 
held to be good : And the court there cited 1 Vent. 260, 
261. Objected, That the wife may be injured, by reaſon 
of the words in this declaration. Anſwer : It would have 
been the ſame thing if the words objected to had been 
omitted; for in ſuch caſe damages wal be given for the 
value of the goods, by which the wife would be equally 
charged as ſhe is now. It is alſo to be obſerved, that 
there are four defendants in this caſe ; ſo that there is no 
neceſſity of making the word [their] include the wife. 
[hut Lee C. J. laid, that it muſt be applied to, and takes 
m, all the defendants] And as to the N. B. in Sakk. 114. 


cited contra, (it was _ this f is not to be found i in the 
X firſt edition of that book. e 


The a was . * ie; _ this 


term Lee C. So — the reſolution of the c court to > the 925 
* effect: 7j) iT ONT Amr 


* mut be 1 chat i in an addon et trover againſt 4 
huſband and wife, if it be alledged that they converted to 
their own uſe, it is not good; and though there is ſome 
difference in the books upon this point, it is now ſettled 

in the caſe in 1 Salt. 114. But the preſent queſtion is, 
whether ſuch an allegation is ill in an aCtion of treſpals. 
And we are all of opinion, that in ſuch an action it is well 
enough; for that it is not the gift thereof. The entry and 

the raking i is a ſufficient cauſe of action; and therefore in 

| the preſent caſe, the converſion being a matter which in law 
the wife cannot be guilty of to her own Ule, it is not to 
be conſidered as a matter for which the damages are given. 
The caſes in 10 Co. 130. b. and Cro. Fac. 665. are ſtrong 


_ againſt Coyne, reported in Salk. 119. That was (as I have 8. C. 6 Mod. 
it from a manuſcript report) an action of treſpaſs, aſſault 1%; , 1.4 


there were ſeveral counts for beating the wife, and in one 
5 of 


for chis purpoſe ; and fo is the caſe of Ruſſe! and his wife Rat Ruſſell & & r 


and battery by huſband and wife; and in the declaration Rm. 1031. 
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| Rodd and 

ä 
S8. C. Ca. temp. 

Ann. 264. 


| Bellew and 
Scott, 


damnum ipſorum; and inkire damages 


tion only. 


af theth it was ſaid; © per 4 


negoria domeſtics of the the 
bfband- 


infecta — and it was laid to be ad: 
were given. And it 
was moved by! Mr. Mountagie- in arreſt of judgment, that 
the wife cannot join with' cher huſband in an action where 


| = giſt of it is the loſs of the huſband's buſineſs: Hojp 


C. J. ſaid, that if the allegation had been per quod conſor- 


ud ſuum ami ſt, the wife could not have joined. And 
by Mr. juſtice Powell, it is not to be intended: that any 
damages were given for the ſpecial matter: And it was 
there ald down, that where the action is maintainable = 
without the matter contuihed under the per quod, this ſpe- 
cial matter is to be conſidered: as being by way of aggrava- 
Afterwards the caſe carne on again; and the 
declaratibn was held tö be well enough. I remember that 


afterwards lord chief juſtice Parker had ſome difficulty 


about that caſe, and Mr. juſtice Eyre then cited Rodd and 
Radford, Mich. 8 Ann. whih (he lad) was determined on 
the ſame foundation. That there is a difference between 
trover and treſpaſs, appears by 2 Vent. 45. and Belem and 
Scott, (which was argued Hil. 1 G. 1. and determined ſoon 
afterwards) agrees therewith. This caſe hath been com- 
pared at the bar to am ackion of aſſault, battery and falſe 
wpriſorment, where the wipriſonment 3 is continued to 2 
time fubſequent to the bringing of the action; and this, 
it hath been faid, will be naught on a general verdict: 
betten an, And ſo indeed it was determined in Braſsfield and Lee, Pa. 
SC. Led 10 M. z. in K. B. That was an action of treſpaſs, and | 
Raym. 329. battery and falſe impriſonment; and the battery and im- 
priſonment were mentioned in the declaration, which was 
of Michaelmas term, to be 1 October before, and the im- 
priſonment was mentioned fo be for four months : And 
this Was held to be ill, upon a general verdict. And Carth. 
95. agrees therewith, But theſe caſes do not affect the 
bieſene, becauſe in thoſe the continuance of the impriſon - 
ment is a very material thing as to the damages, but in 

: by the xuttiorities before mentioned) the 
8 eonverflon is immaterial; and eonſequently the declaration 


this (as appears 
* ts 


= th 


."PÞ 


gg 


| chapter df Canterbury, or their truſtee, and whoſe leaſe is 


2 Term, I 12 : Geo. IL 173K. 


is. good, though the converſion. is. Lid to be by buſband 
and wife to their awn uſe. ** for the chintif. 


Beer againſt Alleyn. 


0 CTION on the. caſe againſt an attorney for goods 
| fold and delivered; and the defendant demurs ſpe» 
| cially to the declaration, — it is not well concluded, 
the words * “and therefore . ſuit; g whereas it 
f ought to be, & bet remedium. 


Abd it was urged by Mr. Deniſe "IR the plaintif, as pes 
| this declaration is agreeable to all the precedents in this 
court, 2 it is e in the Common Pleas. 


R And no one appearing for the defendant, judgraent was 7 
given: for the pars | MM Ee 


—— —— 
—_—_— 
— „ — 


Ora, on 1 An . e of 1 Dr. * 3 
for the dean and chapter o een 


"a -_—_ Stubbs. 
N oriox by Mr. Daniſen, r 
IVI <xQment, who is a leſſee under the dean and 5 


renewable every ſeven years, may have the liberty of in- 
ſpecting the books of the ſaid dean and chapter. 1 by -- 
compared it to the caſe of a copyholder, who hath a right 
to fo the books and rolls of the manor : And he ad © 
Underhill and —— (which was mentioned in the caſe of U erhll' 


caſe, Trin. 
Crew and Blackbourne — where a motion was made by a . 3. 


* Crew and Blackbourne, Hil 8G. 2. in K. B. Aﬀtion againſt the b © 8 5 
a poſt-maſter, for meddling in an eleftion, on the ſtatnte of 9 4. c. 10. And it was prayed, 
dat the plaintiff may inſpect the books of the poſt- office, 11 the deputations are entred, in 

order to fee in what ſtation — tate ound But by Herdwicke C. J. and the other 
| h the mation wis denied. 
| leſſee 


— 2 
— 


2 


— 
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N to inſpect the public books of the dean and chapter 
of Durham; and it was refuſed for this reaſon only, that 


there the dean and chapter were not parties. 


ni fot But in this caſe the court denied the motion, - hi 


/ theſe books are of a private right, and contain the plain- 


tiff's evidence. And the court ſaid, that this is not like 
the cafe of a lord and his copy holder, for there the lord 
is in the nature of a truſtee, and is the common repoſitory 
of the writings of the manor. And Lee C. J. remembred 

a caſe, but not the name of it, where an ad of the 
{ame kind with the preſent was refuled. | 


_— 


Philippe againſt Philippe. 


| R ROR of a judgment in c. B. in an allies an 
on the ſtatute of 2 C. 2. c. 24. for preventing briberß 


and corruption in the election of 3 of e 
in Nn there \ Was a verdict for the * OM. 1 


And it was 1 for errror by 1 i 


(1) That it doth not appear upon this declaration the 
defendant was a candidate, or a perſon employed by one; 
and the act (which being penal, muſt not be carried be- 
yond the letter) doth not extend to any others. 2) The 
original was not returnable when the action was com- 
menced; for it is returnable on the ſecond return of 
: Michaelmas term, and the placita are entred generally of 
the {ame term, which mult refer to the firſt day thereof: 
So that this original can be no warrant to theſe proceed- - 
ings, but it is properly an original of ſome other cauſe. 
Now though this be after a verdict, yet an original is ab- 
ſolutely neceſſary, becauſe ln it the court of Com- 
mon Pleas hath no juriſdiction: And there, could be no 


ſuit pending until the writ was returnable. [And ſerjeant 


Parker ſaid, he was informed that there are ipecial placita 
in the Common Pleas.] ( 3) The venire facias and habeas 


corpora 


_ court where a debt accrues in term- time, and in the —_—_ 


9 5 extends to this caſe: For it cures all defects in ſubſtance ” 
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corpora ae not well returned; for on the venire the jury 
do not appear to have been fornimcned : and it does not 
appear on the other writ that they were attached by pledges. 


On the other ſide it was argued by Mr. Deniſon, and 
unanimouſly reſolved by the court, (1) That the act upon e 
which this action is brought, is not confined only to can- 
didates and perſons employed by them, but it extends to 
all perſons whatſoever; the words being as plain and as 
general as poſſible. (2) This being an action brought in 

the Common Pleas, (in which Chapple juſt. ſaid, hams are 

no ſpecial placita) the original is well enough. For (as 

Lee C. J. argued) the whole term may be conſidered as 

one intire day. And as Chapple jult. ſaid, the entry of : 
the placita extends to and takes in all pleas „„ 
any and every part of the term. But, he ſaid, in this 


term the party comes and complains, he muſt have a ſpe- 
cial memorandum, in order to ſhew that the cauſe of 
Aion precedes the bringing of the action. Beſides, the. 

5 C. 1. c. 13. (which hath been called an omnipotent act) 


as well as form; and in the proviſo penal actions are not 
excepted, as is Jone i in the other ſtatutes of jeofails. (3) As 
do the return, there can be no other than one general re- 8 
turn ſince the balloting act. And beſides, the want of a 8 0. 
return is cured by the * of and a trial by a 
5 proper ww f 
| The court were therefore 3 1 to affirm the | 
5 judgment: But counſel being retained to n. the caſe 

again, it was affirmed aß, Oc. 


* 


— —— 
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Webb againſt Turner: 


IN treſpaſs (by bill filed Michael mas term 11 C. 2.) the 


plantif * that the defendant 17 May 10 C. 2. 


with force and arms at, c. aſſaulted the plaintiff, and 


then and there beat, wounded and impriſoned him for a 


. long time, ſcilicet, for twenty-five weeks then next follow- 


And there is another count in the declaration, that 


Anke 18 October 11G. 2. Cc. aſſaulted the plaintiff, 
and then and there beat, wounded, and impriſoned and 
detained him for a long time, ſcilicet, for other twenty- 
five weeks, Cc. And a verdict having been obtained by 
the plaintiff, in which intire damages were given, it was 
moved laſt term by Sir Thomas 4bney, in arreſt of judg- 
ment, that the time of the defendant's impriſonment, as 
mentioned in both counts, extends far beyond the time 
of bringing the action, and i intire 3 are here given, 955 
5 which 1 1s nn . 2 


= And it was now argned Sir Thomas 1 Mr. Maſh, 5 
and others, in ſupport of the motion, that though ge- 2 
nerally what is laid under a ſcilicet is not material, but is 


: only by way of aggravation of damages, yet here it is a 


' ſubſtantial part of the charge, and the jury were obliged 
to give damages ſecundum allegationem of the plaintiff. As 
therefore in perſonal actions the plaintiff cannot recover 
any damages incurred pending the ſuit, this declaration is 
erroneous. ' Hob. 189, Cro. Fac. 618. Pl. 8. 2 Saund. 169. 
1 Vem. 103. Carth. 386. 2 Salk. 662. 8. C. 5 Mod. 286. 
As to the caſe in Hob. 28 4. (which ſeems to the eontrary) 


there the proceeding being by original, and many actions 


are brought in C. B. without any original, 3 Lev. 246.) 


the teſte did not appear upon the record, which is the 
true reaſon of the judgment. Beſides, the reaſon men- 


_ tioned in the book (that the vix. is unneceſſary) does not 
hold good in the preſent caſe; for here the time is a 


. 5 — _— 


Ting rang 11, 12 "Geo. IL 1738, 


r part of the declaration, without which it would 


be ill, on demurrer, for 1 incertainty: And it is not to be 


ſuppoſed the jury rejected it, they. being lay-gents, and 
not conuſant of its being immaterial in caſe it be ſo. 


On the other ſide it was argued by ſolicitor general 
Strange and others, (1) That the preſent objection is not 


warranted by or ariſes from the record. For it being laid 


in the declaration, that on ſuch a day the defendant aſ- 
ſaulted, and then and there beat, wounded and im priſoned 


the plaintiff for a long time, ſeilicer, Tc. the 2 firſt 
mentioned extends only to the aſſault, and not to the 
impriſonment; which might have been before; ſed non al- 
_ locatur. For, as Lee C. J. ſaid, this clauſe muſt be taken 
as one intire ſentence containing the whole charge; and 
the impriſonment neceſſarily refers to the ſame time when 
the aſſault was made. (2) It was anſwered, that the con- 
tinuance of the impriſonment i is only by way of aggrava- 
tion of damages, and is not fo material a part that the 
jury muſt neceſſarily be ſuppoſed to have given any da- 
mages by reaſon thereof; the impriſonment itſelf being 
the cauſe of action, and ſufficient to warrant the jury, 
though it was for ever ſo ſhort a time, in giving damages. 
Beſides, what is contained under the ſcilicet, (which, ac- 
cording to Hob. 171, 172. is only clauſula ancilaris) is 
impoſlible, and contradictory to what is well laid; for it 
is alledged, that defendant then impriſoned, Oe. ” Tu 

| therefore it ought to be wholly rejected. On this fide 
were cited Hoh. 189, 284. Alleyn 
622. 8. C. 5 Mod. 286. And as to the caſes cited contra, 7 
it was ſaid, that in them either there is no ſcilicet, or elſe 
what comes under it is the giſt of the action: And there- 
fore they materially differ from the — And i in Salk. 
662. no cauſe of acten pes _ 


22. Hardr. 4. Sak. 


For theſe * and upon theſe authorities, particu- 


latly that in Hob. 284. (Which they ſaid was in point) 
the court were unanimouſly of opinion, that this declata- 


tion is well enough ; and-the damages muſt be taken to be 


given : 


py 7 . _— —_— — 
— —j * _—_ ——— 2 — et N . ere — —— — regees- — "ou 
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_ without theſe words, this is no ſufficient cauſe of de. 
murrer, becauſe the impriſonment itſelf is the cauſe of 
the action. And the whole court were of opinion, that 
however this might be on a Peril demurrer, it would: be 
my. well after a verdict. = | 


Siren only for' what is well laid. But: Page and *Probys 


juſt. inclined: to think, that it would be otherwife if it 
had been exprefly avidred- that the defendant had im. 


; priſoned the plaintiff for ſo many weeks; this being one 
mtire charge, and therefore the whole muſt be proved. 


And Probyn 


juſt, alſo faid, that if a plaintiff declates the 
defendant impriſoned him per longum ſpatium temporis, or 


Motion therefore denied ; and the altes was onde 


3 be delivered to the — 


the late ſtatute) two matters, wiz. that Avarina G. was not 
executrix of Charles G. and 12 that ſhe (the defendant) 


* * . 3 5 . * 4 1 


| Hammond aulit Carl. wife. 


plaintiff, Defendant pleads (by leave of the court, under 


was never executrix of Auarina. And upon the trial of 


the caule at the aſſiſes before the lord chief baron Reynolds, , 
a verdict was found for the plaintiff, ſubje& to the . 


nion of the judge of aſſiſe, upon a caſe ſtated by th 


ceonſent of both parties; and afterwards it was by him : 
| remitted to the judgment of this court. The cafe was 
briefly this : 8 


Atſter the death of Charles Gwlffe, Avarina his wife took 
his goods and fold them, and died: And ſeveral of the 
goods of Avarina came to the hands of the preſent defen- 
dant. And the ſingle queſtion hereupon was, whether an 
executor de ſox tort of an executor de ſon tort is liable to 


pay the debts of the firſt deceaſed. 


And 


k | 
; 


N dien Was brought 3 May Gatliffe as execu · 
AN trix of Avarina Gatliffe, who was executrix of her 
> Na Charles Gatliffe, for a debt due from Charles to the 


, 


aan! Term, 11, 12 Geo. II. 7B. 


And it Was now a by ſerjeant Wynne for the 
plaintiff, that an executor de ſo tort is liable to payment 


of the debts of the deceaſed, by reaſon of the poſſeſſion 
of his goods, which 1s notice to the creditors whom they 
muſt ſue: For otherwiſe where there is no lawful executor 


or adminiſtrator, the creditors will be without remedy. 


Dy. 166. b. Went. office of executors, c. 14. Stat. of 43 El. 
c. 8. The executor of an executor was not indeed charge- 


able on a devaſtavit by the firſt executor, before the ſtature 
ol zo Car. 2. c. 7. becauſe it was conſidered as a perſonal | 
| tort. 2 Lev. 110. But the executor of an executor de 
ſon tort was in ſach caſe liable. 2 Lev. 133. Now if it 
be lo in the caſe of a rightful executor, 4 fortiori it muſt 
be ſo in the caſe of an executor of his own wrong: And 
this is agreeable to reaſon, a devaſtavit being not 2 mere 
f perſonal wrong, as an aſſault and battery, (which is an in- 
jury to the perſon) but a wrong to the eſtate of the de- 
; ceaſed, and a fraud with reſpect to creditors. 1 Lutw. 
573. However, the preſent caſe is within the ſtatute of 
Zo car. 2. the words of which are very general; and it 
| is alſo within the reaſon of it. 3 Mod. 1 13. So the at 
of Bla relating to apprentices, extends not only to thoſe 
| who are actually bound apprentices, but a ſervice alone, 7 
| ene, an , is ſufficient within that act. 


On ** other fide it Was argued by Mr. Lag, chit ; 
though at common law an executor de ſon tort is charge- - 
able in reſpect of the poſſeſſion, and creditors may recover 
; 2vainſt him whilſt living, yet when he dies, his executor 
de ſon tort is not chargeable. 3 Leon. 241. 1 Roll. 920. 
2 Mod. 293. 2 Lev. 110. S. C. 1 Vent. 292. 2 Ch. Ca. 
217. And as to the ſtatute of Car. 2. (by which it ap- 

pears, that at common law no action lay againſt the exe- 
cutors of executors of their own wrong) as this act men- 

tions executors generally, it muſt be underſtood of ſuch 


only as are rightful; for an executor de ſon tort is not 


properly an executor, but a tort-feaſor. This allo ap- 


pears by the words, * as their teſtator or inteſtate ;” 


Tt t £6: ENS 
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Beſides, it is plain by the 4, 5 V. 3. c. 24. ſ. 12. that 
every caſe of this kind was not provided for by the act of 
Car. 2. And by the ſtatute of 2 G. 2. c. 22. f. 11. (which 
| mentions executors generally) an executor de — rare is 
not enabled to ſer off debts. 


N 7 * —— r 2 


whereas a wrongful « executor hath no teſtator or 3 


And as for the words, all and every the executors, c. 

the reaſon of inſerting theſe may be, to include the caſes 
where there are ſeveral executors, - and one or more of 
them renounces the executorſhip, or dies before probate. 


And hs court were firongly inclined to this opinian 


on both points, viz. that an executor de ſon tore of an 

executor de ſon tort is not liable at common law for a 4. 

| vaſtavit committed by the firſt: And that ſuch an execu - 
tor is not within the ſtatute of Car. 2. becauſe (as Probyr 
juſt. ſaid) in the firſt part of the act executors de ſon tort 

"= "ome mar named, though afterwards they' are * men- 

tioned. 0 8 


ad it was s objefted by Lee C. * that it 3 not ap- 5 


4 pear by the caſe that Auarina was guilty of a converſiun; 


upon which point alone it is that any queſtion can ariſe 


upon the ſtatute ; For it is ſtated only, that ſhe took the 


goods of Charles, and ſold them, without ſaying, that ſhe 


converted them to her own = ſo that, for aught ap- 


| pears, ſhe might rightly apply the money ariſing by fuch 


tale. Neither doth it appear that the defendant hath an 


| poods of Charles; ; and if not, ſhe cannot be chargeable. 


"The caſe therefore being imperfeclly e nd the 


court inclined upon the merits for the 2 the poſtea | 


| Was ordered to be delivered to her accordingly. 


- — — — —_ 
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The King againſt Gardiner. 


Meuten by Mr. Deniſon to mk A convidtion | 


upon the ftatute of 5 A, c. 14. (. 4.) which ſet 
out, that the defendant * unlawfully had and kept in his 


N cuſtody a gun, being an engine or inſtrument for de- 
( ſtroying game, contrary to the form of the ſtatute in 
4. that caſe made and provided.” And he objected, that 

| this is no ſufficient charge within the 5 4. or any other 
of the laws relating to the game. For it is not ſaid, that 
the defendant uſed the gun for the deſtruction of game; 
and a gun is not an inftrument ſo far appropriated to 
dy killing game, as that it is criminal for a perſon to have 
one in his cuſtody only: And it would have been alto- 
; gether as well if it had been ſaid, that the defendant had 
aà cane, Tc. which may poſlibly be uſed for the purpoſe 


| Mb - killing game. And he cited The King and King, Eaſt. K and 


36.1. The defendant there was convicted, for that 


quoddam tormentum, being an engine to deſtroy game, 
 cuſtodivit, Nc. And upon motion by ſerjeant Whitaker to 
quaſh this conviction, he urged, that the 5 4. doth not 
extend to the bare keeping a gun; but the only offences 
intended to be prevented by the 0 are, the keeping of 
engines appropriated to, and which can only be uſed in, 
the deſtroying of game; and alſo the actual killing of 
game: And he further argued, that the word Cone! is 
not mentioned in the ſtatute, and it cannot come within 
the meaning of the words, [or other engines] becauſe it 
is properly an engine, not for the killing game, but for 
the defence of a man's houſe. There was no determina- 
tion in this caſe; 3 but Parker C. J. and the two juſtices 


Powis and Pratt, were of that opinion: But Samuel Eyre 


juſt. ſeemed to think, that a gun is an engine within this 


ſtatute, becauſe it is mentioned | in 22 Car. 2. c. 25. 


On the other fide it was now argued by ſolicitor general : 


Strange, that the ſtatute of 5 4. is in the dijunctire; ; that 
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if any perſon, Cc. ſhall keep or uſe any greyhound, 
He. tunnels, or any other engine to kill or deſtroy the 
„game, Tc.” ſo that if any one keeps ſuch an engine 33 
may deſtroy game, it is ſufficient upon this act. Now a 
perſon may certainly have a gun for deſtroying game; 


and that it is a proper inſtrument for that purpoſe ap- 


pears by the ſtatute of Car. 2. And all the acts of the 


legiſlature muſt be ſuppoſed to be confiftent. Mr. ſolicitor 
alſo cited The King and Styles, Hil. 8 G. 1. Where it was 
objected to a conviction for keeping a lurcher, that it did 
not appear the defendant uſed it to deſtroy game: But the 
court held the conviction to be good upon this act, be. 
cauſe it is in the disjunctive. And Mr. ſolicitor alſo argued, 
that the defendant has here in effect confeſſed that he 
kept a gun for deſtroying game; for it is charged in the 
conviction, that © he unlawfully kept in his cuſtody a gun, 
bbeing an engine or inſtrument for deſtroying game 
and afterwards it is ſtated, that he © was aſked if he 
could ſay any thing why he ſhould not be convicted, 
Dc. and becauſe he ſaid nothing in his defence, but 
«* confeſſed the premiſſes as before charged, G&M. 


1Ĩ0õ0 this laſt point it was anſwered by the court, that 
the defendant's confeſſion extends only to the charge as it 

is laid in the information; the legality of which it is the 
part not of the defendant, but of the court to judge of: 
And if it be not in itſelf ſufficient, the confeſſion will not 


enla rge " REN 


And the whole court were clearly of opinion,_ that this 

conviction is not good. For (as they argued) if the ſta- 

tute of 5 A. is to be conſtrued in ſo extenſive a manner as 
to extend to the bare having of any inſtrument that may 


polhbly be uſed in deſtroying game, it will be attended 


with very great inconvenience, there being ſcarce any, 
though ever ſo uſeful, but what may be applied to that 


purpoſe. And though a gun may be uſed in deſtroying 


game, (and when it is, it then falls within the words of 


the act) yet as it is an inſtrument proper, and frequently 
4 e neceſſary 
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neceſſary to be kept and uſed for other purpoſes, as the 


killing of noxious vermin, or the like; it is not the ha- 


ving a gun, without applying it in the deſtruction of 


game, that is prohibited by the act. The words therefore, 

« or other engine, (as Lee C. J. ſaid) muſt be underſtood 

of ſuch meer as are applicable only to the deſtruc- 
tion of game, as hare- pipes, Tc. or of ſuch as are actuall 


employed in that way. And Chapple juſt. ſaid, that if 


| ſuch things as are enumerated in the fi: and are pe- : 
culiarly fitted or diſpoſed for killing game, as bare-pipes, | 
lurchers, Oc. are kept by an unqualified perſon, yet it 


muſt be averred that they are kept to kill game, which in 
the preſent caſe would have been ſufficient ; and in that 


| caſe it would be incumbent on the perſon having ſuch 
things in his « 


paurpoſes: And 


iftody to prove that he kept them for other- 
uppoſing this to be the fact, and that he 


never uſed them in Killing game, he would not be puniſh- 


able. And Page juſt. ſaid, he remembered a caſe in lord 


Holts time, where it was held, that the keeping a lurcher, 


| without uſing it in killing game, was not within the ſta- 


| tute of Car. 2. though it be expreſly named therein. Be- 
| ſides, as theſe acts reſtrain the liberty which was allowed 


by the common law, and are alſo penal, they ought not 


to be extended further than they mult neceſſarily be. And 


Tron jult. ſaid, that as the legiſlature had x Os at — 
Ce. 2. before them when this was made, they would pro- 
bably have mentioned guns exprelly, if they had intended 
to prohibit the having them in a perſon s cuſtody : And 
| therefore i it is not without deſign that the word 1 is omitted. 


The —_—_— was therefure quaſhed. 


Me; After the court bad FIR their opinion, Mr. 


tien ſaid, that in the caſe cited of The King FL d King, King « — 


lord Macclesfield ſaid, that he was in the houſe oi commons 
When the act of 5 4. was made, and he himſelf objected 
to the inſerting f the word [gun] therein, becauſe it 
migt be attended with our inconv enience. 


_ Vuu 3 Dip. 
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Dr. Martyn againſt the archbiſhop of 
Canterbury. 


[ OTION by ſolicitor general Strange for a prohi. 
bition to an appeal made to the archbiſhop of (an- 
 terbury, as viſitor of Merton-college in Oxford, by Dr. Mar- 
tn, one of the fellows thereof, from a complaint againſt | 
him by the ſaid college. And this prohibition was prayed 
at the inſtance of Dr. Martyn himſelf, (which it was agreed 
might be done) and he * ſeveral charters and ſta. 
tutes of the college, whereby (as it was urged) it appears 
that the biſhop of Wincheſter is viſitor of the college, he 
b being called in the original ſtatute, angy ſeveral others, 


« —"_ protettor, Pater defenſor, Te c. of the c llege 15 


On the other ſide ſeveral records FE the archbiſheg\ s 
1 at Lambeth were produced, whereby it appears, = 
from the year 1284. (which was about fix years after the 
death of Walter de Merton the founder) to the preſent time, 
the archbiſhops of C. have exerciſed a viſitatorial power 
over this college : And in all the charters they are called 
patronus & pater, Oc. And it was ſaid, that the rea- 
ſon of the appellation given to the biſhops of Wincheſter | 
of © ſpecialis protector, Oc. is, that the college was 
founded at Maudlin in the county of Surry, formerly 
within the dioceſe of Wincheſter, and afterwards remored 
to the dioceſe of Oxon; and the charter was confirmed by 
the biſhop of Wincheſter and the dean and Chapter : thereof. 


Ic was argued ; in favour of the ki by! Mr. fli 
citor general, ſerjeant Parker, and others, that as there is 
an acting viſitor on the one fide, and the right of the 
other depends on a variety of evidence, the matter ought 
to be tried. And in the caſe of a vilitor it is a rule, chat 
if there be any doubt, the court will not determine the 
point of juriſdiction on a motion: And ſo it was laid 
down by Mr. Reeve, afterwards chief juſtice of the Com- 

| mon 


| mon Pleas, in The King 
And Mr. ſolicitor aid that in the cafes of Univerſty- college 
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"I 


and the biſhop of Ely, in this court. 


and Oriel- college, both of which were of royal foundation, 


there was much longer uſage of a viſitatorial power than 


here, and yet the right was found againſt the uſage. 


But in the principal caſe the whole court were firongly 


of opinion, that a prohibition ought not to be granted. 
For no one beſides the archbiſhops of C. hath exerciſed a 
viſitatorial power over this ms ; and there hath been 
ſo long an uſage, that though this doth not give a right, 
it is a very ſtrong proof of one. To which point Lee 
C. J. cited 1 Vent. 155. Beſides, no one appears now, 
wWbo claims the viſitatorial power, beſides the archbiſhop ; 
neither the biſhop of Wincheſter, nor the heir of the 
founder, (in which laſt the right muſt be, if none be 
conſtituted viſitor, as this college is of private foundation) 
but the preſent motion is only at the inſtance of a ſingle 
fellow. And therefore the caſes which have been cited 5 
differ from this, becauſe in thoſe there were ſeveral 
claimants, and different rights and ſtatutes; the claim by 
the biſhop of Lincoln, in the caſe of Oriel-college, being as 
loci ordinarius. And Probyn juſt. ſaid, that if the biſhop _ 
of Wincheſter had joined in this complaint, there would bo 
no reaſon for granting a prohibition, becauſe by the words 
of the charter, he is at t moſt but a _ viſitor, 


| However. ts was now adjourned, that the 


Note; Whilſt ſuch parts of the records produced on the 


archbiſhop's ſide (which were very long) were reading, as 


his counſel directed, it was inſiſted by ſerjeant Parker on 
the other fide, that the whole ould be read. But the 
court ordered ſuch parts as the archbiſhop's counſel thought 


material 


8 court might look into the caſes cited at the bar. And 
afterwards (this term) C. J. ſaid, they had looked into 
and conſidered thoſe caſes, but that they retained their 

former opinion. A prohibition was therefore denied. 


_—_— ——_———_ Al—_—— „ 


"May Term, IT, I2 Geo II. 1738.” 


| 
| 
| 
| 
| 


= material to be firſt read. And afterwards ſerjeant Parker 
waived the other point. 


The King againſt Cockerell. 


Tc a quo warranto brought againſt the defendant for 
uſurping the office of one of the bailiffs of the corpo- 
ration of Scarborough, the jury found à general verdict 
Y upon all the iſſues mcg were thirty. tor the King. 


— 


And 2 new Tx was now prayed, upon a of 
miſbehaviour in ſome of the jurors, | but theſe were fully 
anſwered on the other fide] and alſo becauſe this is a ver- 
dict againſt evidence. And Mr. juſtice Page, who tried 
the cauſe, reported, that two of the iſſues are found 

| againſt evidence, viz. that the defendant was not a capital 

burgeſs; and that thirty-four of the perſons preſent at the 
aſſembly when the defendant pretended to be elected, 


5 (which ought to conſiſt of thirty-ſix capital 1 ns 


_ eight ores). were not capital burgeſſes. 


ie. (on * * ſide) the cuſtom 2 nine 8 


ads which the defendant claimed to be elected, being 


rightly found againſt him, and alſo that he was not duly 


elected; and it being not neceſſary for a perſon to be a 


capital burgeſs, in order to be choſen bailiff, becauſe, ac- 


cording to the conſtitution, if he be either that or a free- 
man, it 1s ſufficient; it was argued by folicitor general : 
= Strange, ſerjeant Eyre, and Mr. Deniſon, againſt the mo- 


tion; that a new trial ought not to be granted, becauſe 
the iſſues found againſt evidence are immaterial, and upon 


theſe, if there had been a verdict for the 3 he 


could not have had judgment: But the ſubſtantial 3 = 
being rightly found againſt him, the Judgment of ouſter is 


well founded. The granting of new trials is in lieu of at- 


. taints, (as it was laid down in Barker and Dixie, Irin. 
8 4 . 10 G. 2. 
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: 10G. 2. in this cout *): And where there was a falſe 
ö oath upon a part not material, an attaint would not 


lie. 11 Co. 13. 4. 8. C. 1 Roll. 28 1. D. pl. 1. And this 
caſe was compared to that of a prohibition, where, be- 
fides the plea on the merits for a conſultation, not guilty 
is always pleaded to the contempt, and upon this laſt 
point a verdict is found, though no evidence is ever given 
thereon. So in treſpaſs vi & armis, not guilty is always 
_ pleaded to the force, and ſometimes a Juſtification to the 
other part, but on the firſt plea there is never any evi- 
dence given, and yet a verdict is always found thereon. 
And ſo where a right is claimed under a charter, if non 
conceſſit is pleaded, and no charter is found, it is quite 
immaterial whatever is found on the other iſſues. Ir was 
further argued, that there is a plain difference where ſe- 
veral and diſtin matters are in iſſue, and where there 
are ſeveral iſſues upon one and the ſame matter. Now 
this laſt is the preſent caſe, the only queſtion here being, 
| whether the defendant was well elected: And 17 x 
be rightly given upon this point, though nothing had 
been found upon the other iſſues, it would have been ſuf- 
| ficient. And theſe books and caſes were cited: Telu. 148. 
2 Roll. 707. pl. 47. Caſes in the time of EM z. 275. - 
8. C. cited in Parker and Gordon, Mich. 2 G. 2. and agreed 


— I 


for law. King and Pindar. There in a quo warranto $5 . 

_ againſt the defendant for acting as mayor of Penryy in 

Cornwal, it was found that he was well elected, but not 
duly tworn in; and afterwards a mandamus was granted 
to ſwear him in, to which the judgment of ouſter was 
returned: And the court was of opinion, that the judg-- 


ment amounted to a total excluſion ; and therefore refuſed 


a peremptory mandamus. And the caſe was carried up to 1 i 
the houſe of lords, and there the judgment below was Af 
* Barker and Sir Woolflan Dixie, Trin. 10 G. 2. Tn an action for maliciouſly indicting the 15 .- 


_ plaintiff for felony, the plaintiff proved, that ſhe had expended above 100 J. in her defence 
upon the inditment ; and the jury found a verdict for the plaintiff, but gave only five 
ſhillings for damages. And for this reaſon a new trial was prayed by Mr. Strange on the 
fide of the plaintiff. But by Herdwicke C. J. and the reſt of the court it was denied, the 
ſmallneſs of damages being not a ſufficient ground for granting a new trial: And they ſaid, 
chat an attaint (in the Place of which the granting of new trials is now ſubſtituted) doth not 
le for that reaſon, To which point Lee C. J. there cited 6 E. 4. 6, 7. | 


X x x ______ affirmed. | 
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King and 
mayor, 


" King and the aur, Ge. of Shrewsbury. In hs 


Shrewſbury. ""cale there were many iſſues, ſome of which were found 


granting a new trial for this reaſon. And beſides, the _ 
' coroner may conſent (by way of entry upon the record) | 
that no advantage ſhall be taken thereof: For ſpecial en- 
tries have been made, where } Juries have not been fo exact = 


one way, and ſome another ; but the only material que- 
ſtion was, whether the aſſembly, by which Kynaſton was 
amoved from the place of alderman, was duly held, or 


not; and it »ppearing that the aſſembly was not well held, 
the court granted a peremptory mandamus to reſtore him. 
It was allo urged, that if the two iſſues found againſt 
evidence are not material on this information, they Cans 
not be ſo in any other cauſe: For a verdict is no evi. 
dence but in that part only which is material ; all one as 
a record is no efloppel i in wy part thereof which | 18 imma- fig 
terial. 1 Roll. 871. pl. 12. And fo a judgment in one 
action, unleſs it be Cd on the merits, is no bar in 
another. 2 Lev. 210. But ſuppoſing theſe iſſues may be 


material i in another canle, there is no cale to warrant the 


as uy ought. : 


But per curiam, en the judgnien 4 i 7s well 
founded, if upon the whole the title 1s found againſt the 
- is, yet it is another queſtion, whether a new trial 
ought not to be granted; for the jury ought to have found = 
a verdict upon all the iſſues according to truth. There 
ought alſo to have been a ſeparate verdict upon each 
iſſue ; for as this verdict is, it does not appear upon 
what part of the pleadings it is founded, ſo that poſſiblß 
it may be given on that part which is immaterial, and 
which is found againſt evidence. And Lee C. J. mentioned 
the caſe of a quo warranto, tried at the bar; where there 
were ſeveral iſſues, ſome of which were not material, and 


pet the 1 were aſked what oy found 7 theſe. 


Mr. ſolicitor obſerving which way the court were in⸗ 
clined, ſubmitted to a new trial: Which Was granted on 


payment of coſts. 


Andrews, 


Anarews, on the demiſe of Tones, againſt 
Fulham. 2 . 492. 


4 1 Ai, ba, . 


TPON a trial in celnent, (which was before lord 
Hardwicke, when he was chief juſtice of this 


85 court) 2 caſe was ordered to be ſtated for the opinion of 


the court : And it was briefly this : * 


Nobert Wie ht kilo 6 {ſcfſed of certain lands in ee, and 


alſo of kent 8 for the remainder of a term of 


ninety-one years, by his laſt will dated 8 December 16386, 


deviſed to his wife Catherine all his lands whether freehold 
or leaſehold for her |, fe, and after her death, to ſuch 
child as my ſaid wife is now ſuppoſed to be pregnant 
with, and to the heirs of ſuch child for ever; provided 


— ne if ſuch child ſhall die before the age of twenty- x 


| © one, having no iſſue of its body, then the reverſion of 
one third of the ſaid lands, Oc. ſhall go to my ſaid 
5 * © wife and her heirs for ever ;” and then he deviles the 
two other thirds of the premiſſes, in like manner, to each 


of his two ſiſters Anne and Elizabeth, and makes his wife 
enxecutrix. The teſtator ſoon afterwards died, but after 
his death Catharine his wife had no miſcarriage or child be- 


fore her marriage with one Jones, which was ſeveral years 
after the teſtator's deceaſe. In December 1686. Catharine 


proved the will, and aſſented to the bequeſt of the houſes, 


| and enjoyed the fame till her death, which happened 
1729. And 26 June 1730. adminiſtration of the goods of 
Robert the teſtator, unadminiſtred by Catharine, cum teſta . 
mento anne xo, was committed to Edward Jones her ſon, 


who is the leſſor of the plaintiff. And this ejectment was 
brought againſt the daughters of Aune, one of the ſiſters 


of the teſtator, for one third of the leaſehold premiſſes. 
And the queſtion was, whether the ſame belongs to the 


leſſor, as adminiſtrator de bonis non of Robert the later, 


E--» is well * to Anne the ſiſter. 7 


The 


Trimny T Term, II, 12 Geo. II. 1738. 


The caſe was argued Michaobmas term laſt by Mr. Bootle 
for the leſſor of the plaintiff, and ſerjeant Eyre for the de- 
fendants ; and in Hilary term laſt by ſerjeant Wright for 


the leſſor, and foliiror general Strange for the defendants; 


On the fide of the leſſor of the REIT it was atpued, 


that in this caſe the queſtions proper to be conſidered are 
theſe two: (1) Whether the deviſe, after the death of 
Catharine, to ſuch child as ſhe is ſuppoſed to be pregnant 
with, be a good deviſe. And (2) Suppoſing this to be 
the further diſpoſition, under the proviſo, 
of the reverſion of the premiſſes by thirds to the teſtators 
wife and ſiſters and their heirs, is good or not. As to the 
firſt point, it is certain that a preſent deviſe to an infant * 


good, wh 


utero matris 1s void, but a future deviſe to ſuch an one is 


g9eood: And ſuch a deviſe is contingent, and the law will 
wWuait for the contingency, as for a thing that will naturally : 
| happen. The preſent deviſe therefore is good; and it is 
do be conſidered in the nature of a remainder to the firſt 
and other ſons unborn, in the common courſe of diſpoſi- 
tion and ſettlement; not as to a perſon actually in 405 ; 
but as to one who will ariſe according to the common 
c..burſe of nature. A deviſe to a monk, Cc. is materially 
different, becauſe he is merely an imaginary perſon ; ; and 
he is not capable of taking either in preſenti or in futuro, 
becauſe his deraignment depends not on his own will. 
_ yy 2 Roll. 415. D. 1 Roll. R. 254. S. C. 2 Bull. 
1 8. C. Cro. Fac. 376. Raym. 164. It will probablß 
5 N cjecied that this deviſe is void, becauſe it is a devile 
| to one who never had a being; whereas an infant in utero 
is in eſſe, and may be vouched, according to 9 H. 6. 24. 
And it muſt be admitted, that a child in ventre ſa mere 


may be vouched: But that is from the neceſſity of the 


thing, and he is vouched as one, not as actually exiſting, 


but as one that may be in eſſe; for he can be vouched 


only in this manner, if God give him birth. 38 E. 3. 29. 


Co. Lit. 3 90. a. But before his birth he is regarded as a 


non - entity. Moor 637. Hob. 3. Co. Lit. 11. b. 100. ö. 
Ty 325 
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245. b. 1 Co. 99. Cro. Car. 87. "Salk 227. 8.3 Lev. 
408. 8. C. Carth. 309. To the other point, whether 
þ diſpoſition over is good or not, it was urged, (1) 
That it cannot take effect as an executory deviſe, becauſe 
it depends on too many and too remote contingencies. 
The contingencies here are no leſs than four in number, 
viz. the death of the wife, the birth of the child, the 
child's death before twenty-one, and (laſtly) the child's 
dying without iſſue: Whereas to make a good executory 
devile, there ought to be but one contingency. 1 Roll. 
612. 1 Mod. 115. Beſides, if this be a good executory 
deviſe, a perpetuity might have been hereby created. For 
if a child had been born, and had died within age leaving 
iſſue, this iſſue might enjoy the eſtate for ſeveral genera- 
tions; and yet if at laſt there is a failure of iſſue, it falls 
within the proviſo of dying without iſſue. F. N. B. 220. 
= Palm. 133. 184d. 451. It is alſo neceſſary that the con- 
tingencies ſhould happen, in order to make an executory 
deͤeviſe effectual, which here they did not. (2) This de- 
viſe cannot take effect as à conditional limitation; but it 
is a contingent one, and the contingencies are in the me> -. 
3 ture of ſo many conditions precedent. This conſtruction 
is moſt agreeable to the deviſe to the child, which carries 
dhe teſtator's whole intereſt both in the freebold and leaſes 
bold eſtates; and the ſubſequent words are collateral to 
and diſtinct from the firſt deviſe. It is alſo obſervable, 
that under the proviſo nothing is given over by way of 
remainder, but the teſtator gives the reverſion of the pre- 
miſſes, fo that he ſuppoſes the poſſibility of a reverter to 
him. And beſides, the word provided] is a proper word 
I condition, and more eſpecially the word [if | which is 
always conditional. 1 Mod. 35. It was therefore neceſ- 
ſary, before this limitation can be effectual, that the ſe- 
veral contingencies ſhould happen: But as they have not, 
the limitation is void. Pell and Brown, Cro. Fac. 599. 1 
S. C. Palm. 131. Cro. Car. 18 5. Greſwick and Warren. Eaſt. ang — 
9 V. z. in K. B. In ejectment a ſpecial verdict was found, s CES 3 
whereby it appeared, that a leaſehold eſtate was deviſed to — 
an infant en ventre ſa mere, if it ſhould be a fon; and if 
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it ſhould be a fon, and be ſhould die during his minorey 
chen the premiſſes were deviſed to a grandlon of the teſlz. 
tor. The child was born, but happened to be a nm. 
And it was adjudged that the executor, and not the grand 


s fon, was intitled to the eſtate. Foxes and Brookes, f m 
Chancery, before lord chancellor Talbot, Mich. 1736. 4 
man by his will gave to his wife all his braſs, pewter and 
houſhold implements, for and during the time ſhe ſhould 


continue a widow, and if ſhe ſhould marry again, then to 


| his heirs. And in that caſe there were two queſtions; 


(1) Whether this bequeſt to the wife, whom he made 


8 executrix, ſhould exclude her from the ſurplus of the per- 
ſonal eſtate. (2) Whether the limitation over ſhould take 


place, the wife being dead, without having been married 


after the teſtator's deceaſe. And it was determined, (1) 
That the goods being given over on a contingency, this 
Vas no indication of the teſtators intent to exclude 

der from the refduum, and conſequently the was intitled 
„„ YT ach: S | Ry 1 never * the 2 
N bequeſt over x could not take effect. e 


ae ho FREY to * 


on FR acher fide 1 it was ** 


Die and fiſten i is good, whether the firſt deviſe be con- 


fidered either as ori ginally void, or as good in its creation, | 
und ſince ſpent. But it was inſiſted, (1) That this deviſe 


- is abſolutely void, becauſe it is a deviſe to one who never | 
| was in eſſe For here it muſt be taken, that the wife was : 


= me actually with child. So a deviſe to a monk, who is 
diet more an imaginary perſon than a child unbegotten, 3 
void. 2 Roll. 415. C. pl. 6. S. P. Perk. |. 566, 567, 
The ſame law of a deviſe to an alien. 2 Sid. 23, 51. 80 


_ if there be a deviſe to one who is in rerum natura, and he 
dies before the _—_,- E is all one as no deviſe. Plowd. 


888 
Lord Talbot 
44 


345. Cro. Blix. 422. P. Hopkins and Hopkins, lately in 
Chancery, before lord — Objected, That an infant 


en ventre ſa mere is not regarded in law. Anſwer: This 
is not true; but on the contrary 


the law hath ſo great 4 
repard to ne that it hath broke through its own 


ales to provide for chem, Howorer ic doth nor follow 


from 


— — 
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= hence that the law will ſhew « any y indulgench | * | 
children unbegotten. As therefore th firſt deviſe is void, 
no cireumſtances attending it are to be taken notice of 8 
way of obſtructing the | > 7 aki uent deviſes. Plopd. 414. 

1 Ca. 101. 4. 80 yy in effect the leaſehold premiſſes are 
here devifed to the wife for life; .and then, as to one 


third, to her executors and adminiſtrators for the re- 


mainder of the term, and as © the other two thirds, to 

_ the filters for the relidue of the term; bur it being doubt- 
ful whether the firſt deviſee will outlive the term or not, 
the deviſe over das remain executory until ſuch deviſee 
dies. Under this queſtion were alſo cited Dyer 303. 6. 
I Leu. 135. 8. Cc. Raym. 162. 2 Sid. 135. (2) It was 

_ argued, chat the limication over is good by way of execu- 
tory deviſe. For the four contingencies mentioned on the 
6 fide are properly reducible to two; and they muſt 

all happen in the ſpace of twenty-one years at fartheſt, 5 
which hath always been thought a realonable time for 
theſe deviſes to take place in. Palm. 132.  Maſſenburgh 1 
and 4b, 1 Vern. 234, 257, 304. 8. C. 2 Ch. Rep. 279. 

| FSeatterwood and Edge. Salt. 229. 2 Fern. 15 1. (in point) 

And in Lloyd and 3 in the houſe of lords, a year be- c. in LY 

yond a life was allowed. As to the proviſo, this is not = 

do be taken as 2 condition precedent, but as part of the 

deviſe: For in wills, the grammatical conſtruction « 
words is nat ſo much to be regarded as the intent = 

the teſtator. Plowd. 21. And here it is plain the teſtaror 

intended that the ſiſters ſhall take; and this intent ought 

do take place, as the rules of law will not be infringed. 

| thereby. For the words [provided] and [if] have no 

| determinate ſenſe ; and are ſometimes conſtrued as words 

| of limitation. And that in the preſent caſe, the words 

| ought to be canſtrued | in this manner, appears by the caſes 

in Moor 487. Co. Lit. 203. b. 2 Sid. 152. Raym. 427. 

3 Lev. 125, Sall. 229, 570. And particylatly by J, 
and Weſtcomb, Abr. wy . 245. which is a caſe upon this 

clay 


very will, and on t ſe now in queſtion, and is there- 


fore directly i in point. As to Greſwick and Warren cited 
n Mr. ſolicitor laid, that no roll — <2- 7 
| foun 
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found : And it appears by a report of that cale i IN —— 
fol. 245..to have been adjudged without argument. Abd 


in Jones and Brookes, the deviſe is to a perſon in being, 


and a particular act was expreſly required to be done be. 
fore the deviſe over could take * z and chereſore it 


differs from this caſe. 


After * when the cas into conſideration, Lee C. | 


this term delivered the reſolution of the court to the 
— effect: 


The 6 is is, whether the 1 of the 
. dati as adminiſtrator de bonis non of the teſtator, is 
intitled to the leaſehold eſtate, as à part undiſpoſed of by 


the will; or whether it ſhall gon thirds to Catharine, the 


=— ind the two ſiſters. Now to determine this, "* 
e neceſſary to conſider the ſeveral deviſes contained 1 in the 
will, and in what manner they operate. The firſt deviſe 
zs to Catharine the wife for life, which plainly i is a good 
deviſe: And it was aſſented to by the executrix, and the 
eſtate enjoyed accordingly. The next deviſe is, to ſuch 
child as the wife is ſuppoſed to be enfient with. Now 
though it was formerly much doubted, whether a deviſe - 
to an infant en ventre ſa mere is good or not, yet it is 
now a ſettled point that ſuch a deviſe is good, notwith- 
1 85 ſtanding there is a caſe in Carter's Rep. to the contrary: = 
And ſo it appears by God. Orph. leg. 385, 386. and 1 Sak 
230. It is next to be conſidered, what intereſt is deviled 
80 the infant after the wife's Sh. The teſtator deviles 8 
his eſtate (which includes his leaſehold) to him and his 
heirs: And though this be an improper manner with re- 
ſpect to the leaſehold eſtate, yet it certainly carries the 
whale intereſt therein to the infant. But then by the 
words of the . proviſo, his intereſt is made determinable 
upon his dying without iſſue before twenty-one. Now 
though the words [provided | that if] are proper words 


of condition, yet it is uſual for words of condition to be 
taken as words of limitation or determination, where 4 


remainder i is given over: And ſo is 1 Vent. 202. and the 


opinion 


— 
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opinion of lord Holt, in Page 
] have ſeen the reſolution of lord Holt in that caſe, under 
his own hand, (which is much fuller than it is ſet out in 


and Hayward, 2 Salk. 570. **3* d 5 


Hayward. 


Salk.) wherein, after ſaying, that the words [upon con- 
dition | do not make the eſtate conditional, but are words 


of limitation, he gives ſeveral inſtances thereof. Taking 


this proviſo therefore to be a _— the contingencies 


there mentioned muſt either happel, or become impoſſible 
to happen, before the deviſe can take effect. Now theſe 


facts are, the death of the wife, and the death of the 
child without iſſue before twenty-one. The former hath 
155 happened, but the other not, nor can it poſſibly happen, oh 
\ becauſe the woman is dead without having had any child. 
The queſtion then is, whether notwithſtanding the deviſe 


| oer to Catharine and the blen may vor rake place. To 


this it is objeted that it cannot, becauſe it is to operate at 
too great a diſtance of time. But this objection is fully 

_ anſwered by the caſes of Maſſenburg and 4b, 1 Vern. 234. 

and of Martin and Long, 2 Vern. 151. As to the other 

point, whether the deviſe over is good, and can take place, 
as there hath been no child, we are all of opinion, that 
as the deviſe to the child became null, the proviſo fell 

too, and 18 wholly to be thrown out of the cale, In © 


| Scatterwood and Edge, (which I have from a manuſcript 
report) it was objected by ſerjeant Lutwyche, (upon the 


Scatterwood = 
and Edge. 


argument thereof in the Common Pleas) that though the 
ft deviſe to the iſſue of 4. ſhould be conſidered as void, | 
pet the deviſe to the firſt ſon of B. could not take place, 


becauſe it depended on a precedent condition, vi a re- 
fuſal by the iſſue of A. to take the ſurname of Edge, or 


their dying without iſſue male ; and this was impoſſible 


to happen, becauſe 4. was dead without iſſue. And the 


court agreed, that taking thoſe facts by way of condition 
precedent, what he ſaid was right; but they held, that 


they were not to be conſidered as a condition, but as part 


of the deviſe, which was abſolutely void. And the court 


ſaid, that if there be a deviſe to a monk, with a re- 


mainder over, the remainder ſhall take effect immediately; 


but if lands are given to one after the death of @ monk, 


1 the 


3 
4 : 

14 
= 

: 


| 
| 
. 
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| 
1 
1 
1 
0 


270 Trinity Term, 11, 12 Geo. II. 1738. 


principal point. That was in the caſe of a freehold and 
inheritance, where an eftate-tail was deviſed, upon which 
a a remainder might be limited: But if the deviſe had been 
to A. in fee, it would have been a different conſideration, 
whether a future deviſgyto take place on the happening of 


actually happen, becauſe in this caſe the limitation cannot 
be conſidered as a remainder over, but as an executory de- 
viſe. I ſhall however give no opinion upon this point, 
| becauſe the preſent caſe is that of a term; and therefore 
the deviſe muſt here operate in the nature of a limita. 
tion; (for there cannot properly be a limitation of a 
term) and conſidered as ſuch, it is a good deviſe. 2 Vern. 
151. 8. C. Ahr. Ca. Eq. 192. It may be objected, that 
if the law be ſuch as is above mentioned, in cafes where 
the firſt deviſe is originally void, yet that it is different 
here it is originally good, and afterwards becomes void. 
But II think, that in both caſes the law is the ſame. As 


the monk's death muft firſt happen. But Mr. juſtice 
Blencowe differed from the reſt of the court upon the 


preceding contingencies can be effeCtual unleſs the facts 


the law allows of deviſes to infants en ventre, ſo it will 


Wait until their birth; but if none are born, it is all one 


preſent caſe; and as the deviſe is to be conſidered as a 
limitation, the eſtate muſt go to the next perſon who is 
capable of taking; as appears by Moor 487. In that cale 
it is obſervable, that the deviſe to the fourth ſon is a good 
limitation of a contingent remainder in tail-male, which 
muſt have taken effect if the ſon had been born; but as 
there was none, the limitation to him was conſidered as 
void: And there too the words are conditional. Upon 
void, becauſe there was no child, and the proviſo being to 
be conſidered as part of the deviſe to the child, the deviſe 
over, which is in the nature of a limitation of a precedent 


Weſtcomb | 


4 Ar, 


as if there was no deviſe. Perk. ſ.—— This is the 


the whole therefore, taking this deviſe to the infant to be 


intereſt deviſed to the infant, is good. And with this 
agrees the opinion of lord chancellor Harcourt, in Weſtcomb | 
and Jones, (which was a caſe upon this very will, and 
upon the ſame point, and in relation to the fame _ 

5 18855 which 


U _— 


— 8 kc. 
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which are now in queſtion) for by the Ss he 3 
that the deviſe to Catharine and the ſiſters is good, though 


the wife was not enſeint. The only caſe which ſees 
contrary to the preſent opinion of * court is that of 


Greſwick and Warren, Eaſt. 9 V. z. in this court. p have Pele a 


2 a manuſcript report of the caſe, which was this: A per- 


Warren. 


ſon poſſeſſed of a term of years, deviſed it to an infant 
en venire ſa mere, if it ſhould be a fon; and if it ſhould 
be a fon, and he ſhould die in his minority, then to tefta= 
© tor's grandſon: The child was afterwards born, and it 
proved to be a daughter. And it was adjudged, without 
argument, that the executor ſhould have the term, and 


not the grandion, becauſe he was to have it on a prece- 
dent contingency, which was neceſſary firſt to happen. 


hut that is different from the preſent caſe, for there the 

being of a ſon is made one of the conditions upon which 
the Jeriſe over is to take place: And the law is certainly y 
fo in the caſe of a condition precedent, Here, on the 

| contrary, the deviſe to the child is abſolute and tncongds- fey, 
tional, and the words of condition are | comprehended 1 


under a ſubſequent proviſo. 


"yy "The poſtes was therefore 3 to be 3 to ** e 
| — and the COR to pay t the coſts of a nonſuit. : 


„— — Met * 3 : CW” „ 


rote, of the + one of Dath, againſt 
2 Wells. 


Molex for a nil at bar 5 in ** upon 3 an 
affidavit that the eſtate in controverſy is between. 
200 J. and 300 J. per ann. and that other eſtates of great 
value depended on the ſame queſtion with the preſent; 
which is about the execution of a will. And it was urged 
by Mr. Chute and Mr. Marſh, that value alone is ſufficient 


to induce the court to try caules at the bar: And they 
relied on 2 Salt. * = 


But 


1 A W 
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But per euriam, —— that caſe, the — 
rule the court now goes by (grounded on the 2 of 


Heſtm 2. c. 30.) is, not to grant trials at bar unleſs the 

caſe is of difficulty, or requires great examination; and 
though it is alſo neceſſary that ſomething of value ſhould 

be in queſtion, the other circumſtance is the principal in- 

gredient. And Page juſt. {aid, that he was counſel in the 
caſe reported in Salk. 6, 8. and he believed the reporter to 

be miſtaken, in "waking lord Holt allow either value or 

difficulty to be ſufficient for having a trial at bar; for 


that in lord Hok's time the practice was not to grant a 
trial at bar, unleſs 4 was alſo an ingredient. 


warrant ought not to have been granted without oath, 
eſpecially as this was only a civil demand: And the proper 
way is to ſummon the party, and afterwards proceed to 
conviction. And Lee C. J. mentioned the caſe of Sir 


Sir William 
Wyndham's 


_ caſe, 


The court ee i in this Y denied the motion; 


though (as Lee C. J. ſaid) the matter here in _' 15 of | 
lufficient value. „„ ” 


— 1 


— 


The - King againit . Mane. . 


N information was prayed 8 the deſenchnt "i 

I juſtice of peace, for ſeveral miſdemeanors m the 

| execution of his office; one of which was, the iſſuing = 
out a warrant to apprehend a perſon for the non-payment 

: of a ſervant O Wages, without any previous oath. 


ich the 3 court were e dearly of opinion, that fuch 


William Wyndham, Tri rin. 2 G. 1. not as applicable to the 


preſent, but as a very material one upon this ſubject. Sir 
William was committed upon a warrant for high treafon ; 
and it was objected to the warrant, upon the return to 
the habeas ex. by ſerjeant Pengelly and others, that it is 


not ſet out in the warrant that 1 it was Rn upon oath. 
| But 
5 | 
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But it was held by Parker C. 17 and the reſt of the court, 

that the warrant is good: And ſo, lord Parker ſaid, it 
was reſolved in  Fergu on's caſe, 2 N. & M. And he ſaid 
further, that in many caſes a man may be committed 
without oath; as where ſuſpicious papers are found about 
him; and that this was the opinion of all the judges, as it 
was delivered by Sir Peter King to the houſe of lords. 


The court - alſo ſcemed to be of opinioh in the principal 
caſe, thar juſtices of peace have no juriſdiction in the caſe. 
of ſervants wages, unleſs it be in thoſe of bulbandry ; 

W hich did not appear to be the N call: 


An formation Was granted, not ingly on theſe points, 


but principally on other facts, whereby it * that 
RT the Janes had — very — 


— 


Martin againſt Farrow. 


| OTION br 4 ANY at bar of a ls beg i 3 
oh the country: To which it was objected, that ſe- 
|  Veral of the witneſſes were very old W. infirm. And : 
Mir. juſtice Probyn remembred a caſe between the Dukes of Dake of $6 
See and Wharton, in relation to the manor of Cocker. Wee 
mouth in Cumberland, where, though the eſtate was of 
great value, and the matter of great intricacy, yet tbe 
court refuſed a trial at bar, becauſe many of the witneſſes 
were very old and infirm, and ſcarce able to come 8 
town: And the cauſe (he laid) was s afterwards tried bes 
85 fore himſelf i in the country. 


| In the principal caſe, a 641 at the aſſes was x agreed tc to 
upon terms. 


2 9 A - r e 3 "= r 9 - 9 1 * * C 
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keeping tea in an unlicenſed room, contrary to the exciſe. 
laws; which impoſe the penalty of 200 l. for ſuch an 
_ offence : And he being now brought up by babeas corpus, it 
| was moved by Mr. Ketelly, on the behalf of one Dennet, 
' a creditor of the defendant, that the defendant might 
be turned over to the Marſaſſe, he ** — by 4 
: the ſtatute of 9 G. 2. 2 "IF | 


— > 


The Ring againſt Pawlet. 


HE bh vas cxmmitted to a n by 
the commiſſioners of exciſe, upon a conviction for 


On the other fide it was argued by attorney general 
| Ryder, and ſolicitor general Murray, that the defendant = 
being in cuſtody at the ſuit of the crown, he ought not 
to be turned over to another priſon, at the inſtance of 4 
private perſon, for debt: And fo it was determined in 


Boyſe's caſe. Beſides, this is not the regular way for the 


| defendant to take advantage of the act, ſuppoſing he is 
pardoned thereby, (which, they ſaid, he was not) but (on | 


he corey) it is directed to be by pleading 


And the whole court were cha of opinion, that this 


1 not a proper method of taking advantage of the act; 


for in 131 for the crown can be turned over to another 
priſon ; ＋ chere is 4 caſe, here it is held, that he TE 


but it ought to be by ſuggeſtion on the record, that the 
crown may be at liberty | to trarerſe it; and therefore they 
denied the motion. 4 : 


1 ao aid, that he was not « ſatisfied b a per- 


cannot. 


> given, to ** any rule. 


N. B. This matter was firſt 3 laſt term, and ks 
court then refuſed, for the ſame reaſons as were now 


. $ 8 
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Cole againſt Hawkins. 


NATION by Sir Thomas Abney, for an attachment 

IVI againſt one Whitten, an attorney, for ſerving the 

copy of a bill of Mitdleſex upon the defendant, in an ac- 
tion of aſſault and battery at the ſuit of one Lawes, whilſt 
Lee C. J. was hearing cauſes at ni prius in Weſtminſters 

hall, and the defendant was upon the ſteps leading to the 
court, attending his cauſe, which was then juſt going to 

be called on. And Sir Thomas ſaid, that he remembred a 

| caſe, where the ſervice of a juſtices ſummons upon a 
perſon attending the court whilſt it was ſitting, was held 

ro be a contempt. - 555 


On the other ſide it was argued by ſolicitor general 

Frange and others, that the protection which the lar 

gives to perſons in theſe caſes, extends to them only eundo 
& redeundo ; and it does not include the ſerving of a pro- 
| cefs, as this is no reſtraint upon the perſon. Beſides, ſu s- 
35 poſing the ſervice to be irregular, yer it is no contempt, 
| elpecially as it did not hinder, or tend to hinder, tige 
trial from: going on; and the defendant's preſence was not- 
neceſſary. But (by Lee C. J.) the protection which the 

law gives in theſe caſes, as well to the parties to cauſes _ 
as their counſel and attornies, extends to them eundo, re 
| deundo & morando; and if the ſerving of proceſs upon 

_ perſons attending courts were to be allowed, it would pro» 
duce much terror and great diſtraction in buſineſs. 


And the whole court (except Page juſt. who helitated) 
were clearly of opinion, that the {ſervice of a proceſs in 
1 the ſight of the court is a great contempt, and puniſhable 
by attachment. And they ſaid, that perſons have been 

1 frequently laid by the heels for making arreſts in hole 

e MW cles, where they have refuſed to. diſcharge the party ar- 

* reſted. And Lee C. J. ſaid, that where this hath been 
Freed to, yet in the firſt inſtance the court hath laid hold 

e gan the officer for the contempt. But, he ſaid, it is _ 
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"ther confideratian, whether ſach execution of 2 Writ be 


void, ſo that the party ſhall be diſcharged. 


However, in this caſe the attorney (who was in court) 


declaring that he ſerved the writ through mere inadver- 
tence, and ſubmitting to pay the coſts, and waive the 


proceedings, the rule granted to ſhew cauſe, Oc. was s dif 
— 


; 4 ; . * z — 0 
"I i OO OCR. > 


i ellis againſt Nicholſon. : 


JE R curiam: In the caſe of an executor of ati attorney, | 
the teſtator's bills are not ſubject to taxation upon the 


Rs of 2 G. 2. c. 23. the words thereof not extending 
do an executor. And the court ſaid, that in a late caſe, 


on the motion of ſerjeant Parker, it was held, that 3 in ſuch 
—— the * need 1 not be 8 8 


—_——_—_— 


Da Sl 2 


; The King again the intabitants of 


Marton. . : 
RROR of a judgment upon an inditment ds 


the inhabitants of a townſhip, for not paving a cart - 


; way : And it was aſſigned for error by Mr. Millbrabam, 


.) That in the 2 the jury have not ſaid, that 
the way is out of repair. (2) It is ſaid only, that the 
inhabitants, Tc. ought to repair the ſame; whereas this 
being in the caſe of a townſhip, which by cuſtom only is 


| obliged to repair, it ought to have been averred, that they | 


dave from time out of mind repaired, Vc. for of common 5 
: ſu pariſhes are bound to repair. 1 Vent. 183, 189. 


And none appearing on the other ſide, the judgment 


was reverſed, without any opinion being given by the 


court, upon the above exceptions. 


Mr. juſtice Page alſo objected, that the indictment is, * 


not paving; whereas certainly the townſhip is not obliged to 


| Pave, but only to repair. Michaclmas 


Michaels Term, 


12 Geo. I. 1738. 


Sir N. illiam Lee, Chief Juſtice 
Sir Francis Page, 3 ; 
Sir Edmund Probyn, Juſtices. 

8 Sir — — . 


_ n . 2 — D >»... alt K 
— — ” : 


| Brookes ; again . . 


other things for the defendant's horſes, the defendant 
pleads infancy; and the plaintiff replies, that the 


; 132 — & by a fair for providing phyſick ad 


ok and materials ſo provided, Nc. were neceſſary for 


the horſes of the defendant: To which Gs” defendn: 


1 demurs. 


And it was ; argued by Mr. Date for the Aae dene, — 


that an infant is under the protection of the law, and is 
not thereby ſuffered to contract for any thing but mere 
neceſſaries for himſelf, as apparel, meat and learning : 
And even a contract by one for being an apprentice is not 
binding, unleſs it be by the cuſtom of London. He cannot 
lo much as contract for the maintenance of his own fa- 
mily, or the reparation of his own houſe. In all actions 
therefore againſt an infant, it muſt be alledged, that the 
work or things for which the ſuit is brought was neceſſary, 
or elſe they muſt appear to be ſo in the nature of the 


4 B thing. 


EN 
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"thing. Now here it doth not appear either that the phy. 
ſick and materials, or even the horſes, were neceſſary for 


the infant; for he might have twenty horſes more than 
there was a necellity for. And upon this replication a 


proper iſſue could not poſſibly be joined: For the iſſue 
Here could only have been, whether the phyſick, Ge 
was neceſſary for the horſes ; and not A ho Rekha 
were neceſſary for the infant; which is the matter that 
- ought to have been put in iſſue. Co. El. — Co. Jac. 


I 4945 560. Cart. 215. in point. 


On the other ide it was argued by e Bellfeld, | 
that this replication is good, becauſe it appears that the 
defendant had the horſes, which perhaps might be by will 

or donation ; and it is e by the demurrer, that the 

phyſick, Oc. was neceſſary for the horſes. It is not ne- 
cebſſary, and it would pe! Sy the pleading. too prolix, to 

___ thew ſpecially i in theſe caſes how the things are neceſſary; — 

but the common way is, and hath been for many years, 

zs appears by many precedents, to reply generally, that 

. they are neceſſaries: And under ſuch general iſſue every 
© circumſtance, and particularly the rank and tation of the 


by infant, will come properly before the * 


It was let (amongſt other his) that the Maint = 
ſhould have ſhewn how the defendant came by the horſes, 
Vvöbether by donation or will, or in what other manner; 
But nothing of this nature appears. But to this Mr. i 

8 juſtice Probyn anſwered, that this is not incumbent on the 


plaintiff, becauſe he 1 is a Riranger to the defendant” s title. 


And che whole court were hacks of opinion, that this I 
_ replication is ill. For the only matter inquirable under it 
is, not whether the phylick, Tc. was neceſſary for the 
infant, but whether ir was neceſſary for the horſes; 
whereas it ſhould have been replied, that the phyſick, &c. 
was neceſſary for the uſe of the defendant, or that the 
phyſick, Oc. was for the horſes of the defendant kept 

= bim for his neceſſary uſe: In both which caſes every 


e. e circum- 
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Arcumſtance would have come into conſideration. And 
ſo is the caſe in (art. 110. 


And cbappi⸗ juſt. ſaid, thee horſes may bs very fit for 


an infant, as on account of his quality or conſtitution. 


And by Probys juſt. where as is pleaded, it muſt be 


ſhewn on the other fide, that the goods or work were 
neceſſary for the infant — and not for any FR 


1 belonging to bim. 1 
: | Judgment for the defendant. 


" Dm" 1 4 . M52 = 


* 8 I "PIGS 
— | 6 . a = =_ 


ne Kis — 3 N. 2 


LOTION by ſerjeant Eyre for a — to the 
5 defendant, as ſte ward of the court · let holden for- 
the borough of Chriſt-church in Hampfhire, to hold a court- 


| leet, Wc. and then and there to ſwear and charge ng 
10 preſent all things proper to be preſented, in order that 5 
they may preſent to the ſteward John Dale the gr 


duly elected mayor of the ſaid borough. And in ſuppo 


of this motion, an affidavit was 1 of the * | 


tion of the —— and the — of Dale for 
8 . - 


- On the FE fide an | affidavic » was mal that another " 
/ 3 had been choſen mayor. And it was alſo argued 


Dy ſolicitor general Strange and others, that upon the 
1 * of 11 G. 1. c. 4. (J. 2.) which is the foundation of 
the preſent motion, no mandamus lies for preſenting a 
particular perſon, but only a general mandamus for holding 


à court - leet, and doing all things neceſſary for the elec- 


tion of a mayor. And ſuch a mandamus only was granted 
2 the following caſes, viz. King and the capital burgeſſes, 


— to proceed to the election of a mayor, and to 


8 
1 urgeſſes 
of Harwich, Eaft. 2 G. 2. A mandamus was there 1 


do all dings neceſſary i in relation thereto. {And Mr. 


Ne 


ſolicitor 
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King and cor- 


potation of 


High Ferrers. Mich. 4 G. 2. 


poration of 


| Tintagen. 


ſolicitor faid, this was the firſt mandamus that was pranted 


upon this act.] King and the corporation of High-Ferrers, 
1 to the ſteward of a court-leet 


Tintagen in Cornwal, Eaſt. 8 G. 2. A rule was there granted 


for a mandamus to a ſteward for holding a court-leet for 
the election of a mayor. And Mr. ſolicitor ſaid, that the 
only inſtance of ſuch a writ as the preſent being prayed, 
is in Comb. 239. and it was denied. Beſides, as in this 
caſe there are two perſons pretending to be elected, the 
_ writ now applied for will determine the queſtion before 85 
hand; and alſo will oblige the jury to preſent a perſon 


95 another. 


” duly elected, when _ my. believe that it 5 


But the whole court were clearly of opinion, (and they = 
9 would not ſuffer the counſel on the ſide of the motion to 
go through their arguments) that the mandamus well lies 
on the ſtatute of Geo. 1. For the plain intent of the ad, 
which is very general, is to enforce the performance of 
all ſuch acts as are neceſſary for compleating the admiſ- 
ſion or election of the officers or members of corpora - 
tions, one of which is a preſentment. And as it is here 
ſworn that Dale hath been elected, there can be no ham 
in pointing out by the writ, what particularly the ſteward 
and jury, who are miniſterial only, are further to do. 
I bis can be of no prejudice to any, becauſe as this is 
net a peremptory mandamus, if Dale is not well elected, 
this, or any other matter ſuggeſted i in the writ, may be 
returned; and then it will be in a proper method of trial. 
And Lee 2 J. ſaid, that a mandamus hath frequently been 
awarded to grant probate or adminiſtration to particular 


parks} which is ſimilar to the preſent caſe. 


1 (by Chapple juſt.) the court does not determine by £ 
the words, © to preſent J. D. the perſon duly elected, 


that he is duly elected; but the meaning is, that the 


jury are to o preſent bim as 9 elected, or (in other 


— worde 
8 


to 
King «nd cor- proceed to the election of a mayor. King and borough of 
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words) that this 18 ts Rm on which they a are to 
proceed. 


 Mandoms _ 


The King againſt Bethuen. 


N babeas corpus was granted, (at the lis of the 
proſecutor) directed to the keeper of the Gatehouſe 
in Weſtminſter, where the defendant had been committed 


by juſtice Deveil, for bringing up the defendant: To 


which the keeper returned, that © before the coming of 


„ the writ, the defendant was diſcharged out t of "ag ” 


* flody by an order of {eſhons.” 


: 1 upon 2 motion tis an ada apainſt the eo 
keeper, a and againſt filing the return, it was objected by 
Mr. Hollings and others, that the return is inſufficient, be- 


| cauſe it does not mention by what ſeſſions the order 5 . 


| diſcharge was made, or what particularly the order is; or 5 


5 that the defendant was Gicharged by duc courſe of law. 


It was anſwered by ſolicitor general range, a if the - 


return had been, that at the coming of the writ the de- • 


feendant was not in the keeper's cuſtody, without mention | 85 
ing any thing about the order, it would have been ſuffi-„ 
cient; this being a full anſwer to the ſuggeſtion of the 


writ, that he is in this 


= pears in the kalendar be dicharged. 


When this matter was firſt red, it was a greed by 
Probhyn and Chapple juſtices, being 7 preſent) | 


che court, ( 
that if it had been only returned, that at the coming 2 


perſon's cuſtody: And as an order 
is mentioned, the court will intend that defendant was 

duly diſcharged, and by a ſeſſions having juriſdiction. 
Beſides, there is not always a particular order made, but 

only a general one, that ſuch a 5 whoſe name ” . 


—_ . 


ac 
— 


K — 


Nba Tam Gant rr 


ka "tte the day of 


the writ defendant was not in the keeper 
would* ey er ebay they- 
return is, Whether it ſhonld'not have been ſhewn ubm 


5 being! "then given for amending 

now again mentioned; and it was held by the whale 
Court, (except Chapple jult. who diſſented) that this is a 

good return for the moos of — the w writ. Ex rela 
bone alterius. | | eee 


1 


; from ſaid 2 Fray 


fendant 


doubted, 3 this 


the order: is, and by what ſeſſions it was made. But time 
the return, the caſe was 


i 1 Gn | | 5 95 "153116 
* 1 * 50 8 SI of 10 . a 2 5 a ; | ? 420148. 


— —_— 
8 : : x 


« -Goodright againſt Hodge,” 2 i 


x ; 


* 


5 cup tion of the pemilfes, add vi hetd kick bet 15 ” 
_dwear out, Oc. from the faid 2 Juhy until the day of 
out of the original writ, and alſo took and had 

for all the time aforeſaid to his own proper uſe all the 

iſſues and profits of the premiſſes of the yearly value of —- 
5 And alſo whereas the faid J. (the defendant) e on 
2 February, 9 G. 2. vi & armis broke and entered it into | 

four other meſſuages, c. and with- held the plaintiff,” Tc, 4 

until the day of fuing out the e offs · 

ginal Writ. As to the firft count, the defendant pleads, 

nat he is not guilty of the treſpaſs within ſix years next f 

uing out the ſaid ori inal writ. 'To 
this the plaintiff replies, that defendant of his own wrong 
continued the ſame treſpaſs from the time of breaking and 


entering, Tc. unto ov 7 within fix years next before the 


ſuing f ich the ſaid original writ, c. which ſaid treſpaſs | 
was one continued treſpaſs during all the time, 


the defendant demurs. As to. the ſecond count, the de- 


| conrtingent damages on the demurrer, 


And 


's cuſtody, t 


_ * action of treſpaſs brought for the meſne 1815 ts 
of an eſtate after a recovery in ejectment, the aintiff c 
1 Rae upon two counts, viz. that the defendant, 2 Tub, 
"6k 8 1. vi 1 armis broke and entered! opt Oc. and drove 5 


Fc. and 


pteaded the general iffue ; and a verdict was given 
- thereon for the plaintiff, and 3 L 14 . damages, 


V 


with 


differ as to the preſent point from an action on the ca 

Franklyn and Reeves, Mich. 9 G. 2. In treſpaſs by — 
 ginal in C. B. the plaintiff declared againſt defendant, quare © 25 

 fimym cepit, without ſaying | ſuum]: And in error, this 
deing objected, the court held, it was aided by the writ: 

” 5 which La 


miſes; one of which was on an agreement to box for A. 
' wager, and the other was for ſo much money had a 


we r i id Eto. Md Ar. EIS 


PO a <>. a. Mt. 


Idee 7 8 a £ 


rirhout agy averment,. which is 
elpaſs, whatever it may be in an 
aon "had he cited 1 Sid. 18.4. Co. Fac. 

35. 2 Salk. 638. Norman and George, Eaſt. 6 
Naar judgment 1 in treſpaſs in C. H. and this s court" * 


vas of opinion, that the want of averment in the decla- 


ration is not cured either by the verdict or the writ. | 
On che other ſide it was argued by ferjant Drop, 


chat in the Common Pleas, where the proceeding i is by 
original, a declaration without any averment is aided 
che writ; and this in treſpaſs, which does not ſubſtantia 


I 


1 were ned 2 Laus. 1 509. 12 2 and T 


: point be cited 1 pit Moor in c. B. Kal. 17 N n 


2G. 2. That was an action on the caſe upon two pro- 


ceived for the plaintiff's uſe. Defendant luffered. inde. - 


ment by default, and upon the execution of the writ, of 


inquiry, the jur aſſeſſed on the firſt count ten_pounds, 
and on the bd three pounds, which were the ſtakes. | 
And upon motion in ard? of baue it was * Led 


. 
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chat the judgment cannot be arreſted for part: To which 
the court agreed, and therefore they denied the motion; 

and left the plaintiff to enter a noli proſequi for any part, : 
if he ers o The ſame point (he ſaid) was determined 0 
in . and Dane, Eaſt. 2 G. 2. in C. B. 


5 ' 

And the which court were now of the ſame opi 
v that at preſent the judgment cannot be arreſted, be- 
cauſe the proceedings are not yet compleat, and it does 
not yet appear what the final judgment will be upon the 
whole record. When the demurrer is determined, it will 
be time enough to arreſt the judgment. And (by Chapple | 
juſt.) the court will not then give ſuch a judgment as 


may be avoided by writ of error when they are appriſed 


of it before-hand. For this reaſon. the motion was de- 
nied. 8 


TT” the other point, the court gave no opinion. And | 


SY Lee | Ho L ſaid, it was never determined in this court, that 


| F deren and 


tween an action o 


= treſpaſs a declaration by way of quod cum is aided * 
the writ: And in Franklyn and Reeves, lord Hardwicke in- 
. lined to the contrary, e the writ no more contained 
an averment than the declaration, it b being only interroga - 

tory, and without an averment, there is no cauſe of ac- 

tion. And Chapple juſt. now ſaid, that the difference be- 
f treſpaſs and on the caſe is, that in 
the former, what comes under the quod cum is the giſt of 
the action; but otherwiſe it is in the other, 3 the | 


plaintiff declares that the defendant 1 is indebted, Oc. _ 


After che; court had 1 their opinion, Mr. White 
mored, that the plaintiff be reſtrained from entring up 
judgment until the demurrer is determined. But this was 
| denied. Ex en, alerius. 


e 7 


. — | _ — — 6 — — — 2 8 
— 7, m— 12 Geo: II. Ka "= 


The King vale the inhabitants of 
RT Middleſex. 


yo als was now argued again by Sir Thomas 4 Amte 104. 

in ſupport of the order, and by Mr. Lud 15 

againſt F. And the ſingle point now ſpoken to was, (all 
the other objections to the order having been over- ruled) 

whether it is neceſſary upon the ſtatutes of 2 2 H. g. c. 5. 

and 1 Ann. ſeſſ. 1. c. 18. for the jury to preſent by whom 

the bridge ought to be repaired; this order only mention- 


ing, that it Was * 6 to be a 1 bridge out t of 
N * 


f (by Lee C. 1) Fey the cis 4 queen 1 5 
on which the preſent queſtion wholly depends, is in tze 
conjunctive, that * upon due preſentment, c. that any — 
 * þridge, Cc. is out of repair, Cc. and which hah ng 
Eu 8 been by them repaired, &c.” yet this latter 
part of the ſentence is to be conſtrued independent . 
former, and is a declaration of what bridges, Cc. tbe 
juſtices ſhall have cogniſance, wiz. of ſuch as the juſtices 
at ſeſſions have heretofore directed the reparation of. And 
| this they have a better and eaſier way of coming to => . 
| knowledge of than by a preſentment of a grand jury: So 
that the only matter neceſlary to be preſented is, * it 8 
is a publick bridge within the county, and out of repair; 
| which is abſolutely neceſſary to be ſhewn in the order. 
| When it is doubtful who ought to repair, the advice given 


L by lord Coke in 2 Inſt. is certainly very good, that an in- la. 793: 
* ought to be made by the grand Jary- 


The reſt. of he court were of the fame opinion ; and 
therefore the order was affirmed. Ex relatione alterius. 


— — 
0 — 


£ 4D 8 Lochy 
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| Lackey and bis again Dangerfield, | 


\ Prohibition was prayed by Mr. Robinſon to a ſuit in 
the ſpiritual court, for calling a woman [bawd] * 
And he argued, that this is a defamation for Which an 
action at common law will lie. Rm. 115. But ſup. 
poſing it to be a word of a mixt nature, a prohibition 
ought to go, becaufe otherwiſe the party may be twice 
= puniſhed. 94 Roll. 295. pl. 3, 4. Beſides, this is a word 
only of heat and paſſion, in which caſe the court always 


On the other ſide it was argued by ſerjeant Hayward, 
that an action at common law does not lie for calling a 
perſon bawd, this being an offence properly cognizable in 
the ſpiritual court. Cro. Car. 229. S. C. 1 Roll. 44. Pl. 9. 


„„ Cro. Car. MO. | 1 Sid. 438. S. C. 1 Mod. 31. Salk. 5 52. oY 


But ſuppoſing that this is a ſcandal puniſhable both in te 
temporal and ſpiritual courts, yet as a ſuit is already in- 
ſtituted in the ſpiritual court, the parties ought to be ſuf- 
fered to proceed therein. M. Jones 246, 


Upon the argument of the caſe the court allowed, that 
if the calling a perſon bawd is actionable, this is a good 
ground for granting a prohibition ; but of that they 

doubted, there ſeeming to be ſome diverſity in the books 


in relation to the point; and therefore they took time to 


adviſe. And after conſideration, it was ſaid by Lee C. J. 


that notwithſtanding the books cited for the prohibition, 


and 3 Mod. 74. (which is only a ſhort note of a cafe) it 


appears plainly by) ſeveral authorities, particularly 1 Roll. 
44. pl. 9. 1 Sid. 438. 8. C. 1 Vent. 5 3. Salk. 553. that 
an action will not lie for this defamation: And the reaſon 
why the court denies a prohibition in this caſe is, that 
what is included in the deſcription of a bawd is not a 

temporal offence. And he cited the two following _ 7 

3 ro TE — — 


— OM 1 


ic baclmas Tow, 12 Geo. II 173. _ 


The Queen and Pierfon, Trin. 4 A. The defendant was 4 | 
dicted at Hicks's Hall, for that ſhe was a common bawd, S.C. Salk Tl 
and procured men and women to meet together to commit 8 C. Lord 
f 3 ; and ſhe was found guilty, and judgment * 1057. 
given agamſt her. And a wric of error being brought 
thereon, it was objected, that the defendant ſhould have 
been charged with keeping a bawdy-houfe. And the court 
held, chat if the defendant had kept a room only for the 
purpoſe mentioned in the indictment, it would have been 
_ ſufficient; but it being tio part of the charge, that ſhe 
kept a bawdy-bouſe or room for that purpoſe, the indict- 
ment is not good, becauſe it contains only matter of 


ſpiritual cognizance. Kirby and bis wife and Saville, Hil. Kidy an Wy 
3 G. 1. A prohibition was there prayed to a ſuit in the 334 
| ſpiritual court for theſe very words, upon a ſuggeſtion 

| that an action was brought for this in the Marſbalſea-court : 


But the court, after great conſideration, and having been 


113 by 8 denied the prohibition, Oy the 


= matter is of eccleſiuſtical 3— 


In as principal caſe the \probibirion » was denied. Ex 


relations alterius. 


— — 


2 s a 2 4 


5 . Crow againſt Maddeck. 


Wit of error n been brought, nds be- . 
II fore the juſtices and barons, upon an award of 
execution in a ſcire facias ad revivend judicium 1 in an ac- 
tion of debt on a bond, it was moved to quaſh the writ 


To error. 


- -ainſt, this it was now — by Sir Thomas Abney and 
1 that a writ of error lies upon an award of execu- 
tion : And if there be any error, it is examinable in the 
Exchequer chamber. So where an action of debt is 
brought on a judgment, error lies upon the judgment 
given in ſuch action. Beſides, if no writ of error lies in 


this 


yr "II 
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iſſues. 


strode ant 
f Palmer. ö 


Wo C. 1 Lord | 
_ Raym. 97. 


this caſe, the preſent application ought to have bus 
made to the court of Chancery, out f which the vrit 


NE ” "I, 
On the other fide it was admitted by ſolicitor — 
Strange and Mr. Marſh, that a writ of error lies upon an 


award of execution: But they inſiſted, that it cannot be 
brought in the Exchequer chamber, unleſs-it be raw in 


redditione judicii quam in adjudicatione executionis ; for a 3 
judgment nor founded on the merits of the cauſe is not 


within the ſtatute of 27 El. c. 8. Telv. 157. 1 Vent. 38. 


Strode and Palmer, 3 G. 1. Error in the Exchequer 
chamber of a judgment upon a mandamus ; and it was 


held, that it does not lie. And Mr. ſolicitor ſaid, that it 


has been alſo held, a writ of error does not lie in the Ex- 8 
chequer when the proceedings here are by original, be- 
_  caule there the cauſe begins in Chancery, and the words 
of the act are © firſt commenced, or to be commenced 
there“ On this ſide was allo cited (as i in point) Har. | 
top and Holt, 5 Mod. 228. 8. C. Salk. 263. 8. C. comb. 
— And as to the caſe in 2 Keb. 833. (which is to tbe 
contrary) that (it Was lard) 1 18 but the ſingle opinion of 


: lord Hale. 


And hs whole court were clearly of opinion, and they 
aid, it is a ſettled point, that a writ of error does not lie 
in the Exchequer, upon an award of execution in a ſcire 
facias only; - but the writ of error muſt alſo include tbe 
judgment in the former action, according 1 to the caſe cited 


5 * Hartop and Holt. 


The court py "EE gare "ORE to the **. ba. 
error to take out execution: Which, they ſaid, in this 


| caſe is the proper motion. 
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The King againſt Bryan. 


; / \ the ſtatute of 9 G. 2. c. 23. letting out, that Mary 


Bryan, being a feller and dealer in ſpirituous liquors, 


Conviction was made by a juſtice of peace, upon 


10 January, 10 C. 2. did unlau fully ſell half a quarter 
of a pint of geneva, the ſame not being in any ware- 


huouſe, Oc. and the {aid Bryan having never taken out 


any licence for ſelling the ſame, againſt the form of 
the ſtatute ; whereupon ws is 3 to pay the my 


pl ten pounds 


And ie was —_ laſt term by 5 Mr. Tol to quaſh this 


conviction ; (1) Becauſe a juſtice of peace hath no power 
by the ſtatute of convicting a perſon for ſelling {pirituous 


liquors in a leſs quantity than two gallons, in a warehouſe 
not entred, or without licence; both theſe offences falling 
under the juriſdiQtion of the com.niflioners of exciſe, and 


being ſubje& to an higher penalty than ten pounds. * he 


| only crime within the Juriſdiction of a juſtice of peace, 
zs that of hawking or ſelling ſpirituous liquors about the 


ſtreets, Oc. but this conviction makes no mention of the _ 


place where the liquor was ſold, and ſeems wholly found- 


cd on the other offences. The penalty therefore ſhould _ 0 


5 3 been not ten pounds, but one hundred pounds. (2) It 
1 8 ſhould have been ſhewn in the conviction, that the defen- 
dant is not within the exemption contained in the act; 


fer out: in convictions on the game · act; and though in 


that ſtatute the exemption is not contained under a pro- * 


| which pollbly may be the caſe. This is neceſſary to de . 5 


vilo, as it is in this act, yet the reaſon for ſnewing the 
exemption is the ſame in both caſes. As to the caſes in 


1 Sid. 303. Salk. 521. they are different from the pre- 


ſent, becauſe in thoſe the defendant might have pleaded = 


bis diſcharge ; and ſo a conviction of a forcible. entry 
(which is the caſe in 1 Salk 353 ) is traverſable ; but other- _ 


wiſe .it Is here. 


ey TOR : On 
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On the other ſide it was argued by ſolicitor general 
Strange and Mr. Filmer, (1) That in this caſe the juſtice 
of peace had a power of convicting; the clauſe for that 
purpoſe in the act being penned in the moſt general 
words poſſible, ſcil. © in any other manner whatſoever.” 
And as to the objection to the penalty, Mr. ſolicitor cited 
wn The King and Wyatt, Eaſt. 13 G. 1. and The King and 
| King e Jycker, Mich. 1 G. 2. Each of theſe caſes was a convic- 
eker. tion for keeping two greyhounds, for which the defendant 
was adjudged to pay 5 s. And it was objected, that this 
is two offences, for which there ſhould have been two 
penalties: But the exception was over-ruled. (2) If the 
defendant was a perſon exempted, ſhe might and ought to 
have inſiſted on it in her defence before the juſtice. And 
the difference is, that where the exemption is in the body 
of a penal clauſe, there it muſt be ſhewn ; but otherwiſe = 
it is where it is contained under a proviſo. 1 Lev. 26, 
8. C. 1 Keb. 20. The King and Theed, Mich. 11 G. 1. Be- 
ſides, here are the words, © contrary to the form of tbe 
e flatute;” which cannot be true if the defendant is 


within the exemption. 


For theſe reaſons (which the court agreed to in omni- 
Vu) the objections were over-ruled. And Lee C. J. cited 
” Jones and Jones and Axen, Mich. 8 W.3. and The King and Theed, Wl 
S. C. 1 Lord which, he ſaid, was thus: The defendant was convicted IM * 
— an, for not permitting the officers of exciſe to weigh his 
Theed. , Candles: And it being only ſaid in the conviction, that 
Raum. 1375. they © lawfully entered,” it was objected, that it ſhould 
hbave been ſhewn, whether it was by day or night: But 
the court held, that if the entry was by night, the defen- 
dant ought to have ſhewn it; and it being ſet out that 
they lawfully entered,” it was well enough. 


1 - 00s 


In the principal cafe the conviction was therefore con- 
firmed. 33 ROY I 


Garland 


Garland qui tam, Oc. againſt Burton. 


Nformation qui tam by c G. clerk of aſſiſe, againſt A 5. 174. 


the defendant, upon the ſtatute of 21 H. 8. c. 13. 
(/. 26.) for non-relidence : And it alledged, that he being 


a ſpiritual perſon, and parſon or vicar of the pariſh. 
 _ church of C. in the county of H. for four whole months 5 
next before, Cc. did not keep his abiding, Oc. And this 
information being removed hither by certiorari, the defen- 


Gant demurs. 


ES POT it was bew * 8 of demumer by Mr. Bootle, 0 
0 That it is not alledged in the information, that the 

defendant was inſtituted and inducted into this church; as 

it ought to be in this caſe, it being a proſecution for 4 

penalty. And ſo it is "ſtated: in Co. Car. 145. ſed non all 

„ GRWP. And Chapple juſt. ſaid, that though this may be 

1 neceſſary to be 3 where the pleading is on the part 
of the defendant, it is otherwiſe where the matter comes 


= the ſide of a plaintiff, And he cited Salk. 355- 


00 Ie was objefted, that this wi ouvhe not to 5 
be in the disjunctive; and the words are, parſon N 

© vicar;” ſed now allocatur. For (as Lee 6H 6 ſaid) the 

; & extends to both. And Oy Chapple juſt.) the words 275 


= here are N 


TY 


1 00 It was urged, (nd. ah was the eden princi- : 
5 poll relied upon) that this information does not lie be- 
| tore juſtices of oyer and terminer at the aſſiſes, becauſe 


there the parties cannot caſt an eſſoin, or have wager of 


„ law or protection allowed, which this flatute expreſly 
mentions. Farrington's caſe. Cro. Car. 112. 8. = Hetl. 


101. Cro. Car. 146. W. Jones 193. 


By 


general Strange, that the aſſiſes ** holden — 
ſame 


£ 


In anſwer to this objection it was argued by Golicitor — 


. * 
* . 


373. 


© N 12 Geo. II. 1738. 


* —_ —_ 


— 2 > fadems 4 Who ſit in Heſtminſter-hall, they may pro- 


perly fall within che- words, the King $ courts.” And it 
hath often beef determined, that the alliſes have juriſ- 
diction in caſes where the Vitute ouſts eſſoin, Wc. as in 
informations upon 5, 6 E. 6. c. 14. for felling cattle 


alive. Ting and Gawll, Salk. 372. King and Hicks, ibid, 


Farthing and Farthing qui tam and Martyr, Mich. 13 G. 1. in this court, 


Martyr, ante 


28. Action on the ſtatute of H. 8. for non- reſidence; and it 
was moved in arreſt of judgment, that the action ought 


to have been brought in the county where the cauſe of 
action aroſe ; and foe this reaſon the judgment Was ar- 


reſted. Indeed, if the act upon which the preſent infor- 


mation is brought had given the defendant an eſſoin, Oc. 
he might reaſonably have objected to the bringing it at 
the aſſiſes, becauſe there he could not have it; but as no 

eſſoin, Cc. is by this act allowed, it is quite immaterial 


where the information 1 18 brought. 


Is. | 


cauſe. And Eyre C. ]. 


he diſtinguiſhed it from the caſes of Ihe King and Gal, 


Lord hn. and The King and Hicks., And Lee C. J. and Chapple juſt. 
now ſaid, that in The King and Gawll there was never any de- 
termination, the matter being compromiſed: And in Farth- 


| ing and Mary there was only-a rule to ſhew cauſe 3 ; for 
= = . 


— But the * court were 4 7 opinion, . the 
reaſon, and upon the authorities that were mentioned on 
the part of the defendant, that this information is not well 
brought : And they alſo cited Farrington s caſe, (as it is 
3 reported in) Hutt. 98. Ram. 394. 2 Hales Hiſt. N C.30. 
_— Robfor: Meſſenger and Robſon, Mich. 6 G. 2. in C. B. Information 
Ante 27, a8. upon che ſtatutes of 8 El. c. 11. and 1 * 1. c. 17. for 
e exerciſing the trade of a feltmonger, without having hd 
an apprenticeſhip thereto for teven years. And it was 

moved in arreſt of judgment, that the information was 

not brought in the county where the cauſe of action aroſe, 
according to the ſtatute of 21 Jac. 1. and ſeveral cafes 
were thereupon cited: And there was a rule to ſhew 
there ſaid, that the ſeſſions had i 
no juriſdiftion, and that if the plaintiff could not proceed 
in the ſuperior courts, he would be without remedy: And 


— _ . . Pn 1 Py 


N 


Michaelmar Term, 12 Geo, I 1738. 


3 
þ | 4 
K. U 

* * 4 
F; 

1 


_—_— 


one of the parties dying, no ns caulk was over han. Abd 
(by Chapple juſt.) the caſes of Gawil and Hicks do not af- 


fect the preſent caſe, becauſe thoſe are founded on a ſta- 
tute, which gives authority to Juſtices of peace at the 


quarter · ſeſſions to determine all offences done contrary 


thereto. 


Judgment therefore, upon this point, for the defendant 
| * e 


mm. 
— 


The „ againſt Blunt. 


Ne 0 warranto againſt the defendant for 3 the ; 

office of one of the jurats of the corporation a 

| Maidſtone in the county of Cent: And the caſe upon the 
pleadings, which were prolix as to the main point, was n 


5 lubſtance this: 


By 3 patent of Edo. « the town of l 3 
i en by the name of mayor, jurats and com- 
monalty; - and it was thereby granted, that the mayor and 
Jjurats, or the major part of them, ſhall chuſe jurats out 
of the inhabitants at large, who are to continue jurats for 
life, if the mayor, jurats and commonalty ſhall think fit; 
and a power of amotion of the jurats is given to the 
mayor, jurats and commonalty, i in which caſe the ſaid 
| mayor, Jurats and eee are to chuſe r new 18 5 


| 8 


Queen Elizabeth granted a charter i in \ like manner. 


And by letters patent of 2 X. 1. it was * that 
; the mayor and jurats ſhall chuſe jurats out: of the freemen 


= only. 


_ Afterwards by a hw oranted 17 N 1. reciting, chat 


by the charter of Queen Elia. the mayor, jurats and com- 


monalty, [whereas | it ſhould have been faid, © mayor and 
4 * jurats“ 


1 —— ͤ —ͤw 1 5 
— 4 
— = - 


. — . IIS 1 


Cy _ 
— e ee e 4A CR re be RSG ELD 4 


— 
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« juratsꝰ only] might chuſe jurats out of the inhabiray 
and that by the charter of 2 Jac. 1. the mayor, jurats and 
commonalty, might chuſe jurats out of the freemen only, 
therefore to prevent all doubts, &c. it is ordained, © that 


it ſhall and may be lawful to and for the mayor, jurats 
* and commonalty, to chuſe jurats out of the inhabi- 
81 tants, at large. 


And the only material queſtion upon demurrer was, 


whether, upon the conſtruction of this laſt charter, it be 


neceſſary for the commonalty to concur with the mayor 


and jurats in the election of a jurat in the caſe of death; 
the defendant's election appearing to be 25 the mayor and 4 


n a 


And it was ; at lt term 1 by ſerjeant Bre ſor 4 


defendant, that the only point referred to in the laſt 
charter, being the qualifications of the perſons to be elect. 
ed, it ought not to be conſtrued in ſuch a manner as to 
make any alteration with reſpect to the electors, becauſe 
this is contrary to the intent of the King. Englefield's s cale, 
7 Co. 14. Foffer's cale, 1 1 Co. 62. 4. b. 1 Vent. 246. 
And though the words [ mayor, jurats and commonalty] - 
are mentioned in the recital, yet this being the corporate 
. ſtyle, they are to be underſtood. to mean only the corpo- 


ration, becauſe this is agreeable to truth; and the mayor, 


jurats and commonalty, are to concur in electing jurats, 
by the firſt charter, in the caſe of amotion. But on the 
contrary, by putting ſuch a conſtruction on the words as 
will make a miſrecital, the grant itſelf will be annulled. 
3 Legat's caſe, 10 Co. 109. Earl of Rutland's caſe, 8 Co. 55. 
Earl of Cumberland's caſe, 8 Co. 16 7. Abbot of Waltham's 


caſe, cited in both thole cales. ; 


"On the — ſide it was — by ſerjeant Draper 


And he objected, that by all the charters the election is 
directed 5 be © at ſome convenient place within the 


* town or pariſh ;” and in the defendant's s plea it 1s ſaid, 
2 that 


Micbaclmas 7 erm, 12 Geo. II. 1738. 


that he was elected © at the town-hall of the town or 
pariſh,” which poſſibly may be out of the town or 


Dp So that the defendant bas not neun a good title. 


This term the caſe was again ad by Sir Thomas Ab- 
ney on the one ſide, and Mr. Deniſon on the other. And 
the whole court (without ſaying any thing in relation to 


ſtruction of the laſt charter, the right of election is in the 
mayor, jurats and commonalty. For (as Lee C. J. ſaid) 


the words, © it ſhall and may be law ful, Oc. are expreſs 


words of grant; and therefore this charter muſt operate 
as a new grant. And ſuppoſing the King to be here de- 


the objeCtion to the plea) was of opinion, "that upon con- 


ceived in the reciting part, yet as the words of grant are 


ſufficient to ſhew his intention, the miſrecital will not 
vitiate the charter, eſpecially as it is not the falſe ſu - 
geſtion of the party, nor part of the conſideration. And _ 
the chief juſtice cited lord Chandos's caſe, 6 Co. 55. b. 
1 Carth. 300: King and the bijbop of Cheſter, All 9 W. 2 


| Judgment foe the King. 


v7 * 


Th he King againſt Maſhry. 


rats out of the freemen ; to which the coroner replies, 


and ſets out the charter of 17 FJ. 1. whereby the mayor, 
jurats and commonalty, are to chuſe jurats out of the in- 
: habitants. : 


"þ C Sin. | 
651. | | 


HIS ol was I 1 wh the preceding, with 
1 this difference only, that in this the defendant ſets : 
= our his election to be according to the charter of 2 J. . 
which directs, that the mayor and jurats ſhall chuſe ju- 9 


And it was arg zued laſt term by ſerjeant Eye for the 


defendant, that 3 theſe charters are conſiſtent; for 
the mayor and jurats may have a right of chuſing 


Jurats 


"Michaelmas Term, I2 Geo Il. 1738. 


jurats out of the freemen; and it may alſo be neceſſary 


for the commonalty to concur in an election out of the 


inhabitants. 


Sed non allocatur. And judgment was now eiren fo 
the crown. 


„ 
ꝙQ— 


Keate and another againſt Watſon. 


L JorioN to et aſide a judgment for irregularity. 
And on the report of the — the cale appear 


ed to be this: 


The FO] obtained. a verdi ; in | Eater term, and 
after entring rules, not upon the poſtea, but in the place 
| where the rules to plead are entred, he ſigned judgment, 
18 October following, Afterwards the defendant took out 
a2 rule to be preſent on the taxation of coſts, and alſo 
brought a writ of cor; and before the taxation of coſts 


the 3 died. 


| | And it was inſiſted by Mr. Maſh and laben, that ths 
6 julgmene was Oy 3 


therefore they denied the motion. 


aa ferjeant Draper ** was . 3 the mo- 
tion) ſaid, that the taking out a rule to be preſent at the 


taxation of colts, is alſo a waiver of all irregularities; and 


he cited a caſe where it was ſo determined. Bur of this = 


point the court now gave no opinion. 


Hutchins 


8 But per curiam, the bringing of a writ of « error admit 4 
— + and is a waiver of the irregularity. And . 


* — — 
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Hutchins againſt Hiltchins. -. 
OTION by Mr. Ford to ſet aſide an award, be- 
M cauſe it appeared on the: face of it not to be final 
or mutual, and for other defects appearing on the award. 
And he argued, that the court exerciſes a diſcretionary 
power in granting attachments for not complying with 


* 


2 Geo. II. 1738. 


awards. As where an action is brought on an award, the Fes. 29). 


court has refuſed an attachment; and yet there is no ex- 


ception in the ſtatute. And in the caſe of Cowell and 2 Ty w. z 
Walter, (about three or four years fince) an attachment = 
Was refuſed, becauſe it appeared that the arbitrators had Waker. 


choſen an umpire after the time appointed. And if an 


award 18 null, as this appears to be, it falls en Ds 


intent of the act; which, as appears from the cafes be- 
fore mentioned, ought to receive an equitable conſtruction. 


* 


hut per curiam, an award cannot be ſee aſide, unleſs it 


be for fraud or corruption in the arbitrators, becauſe to 


theſe caſes only the ſtatute extend: To which point 5 
Page juſt. cited Hardeſs and Morris." And Lee C. J. ſaid, 


be remembered this diſtinction to be made by Mr. juſtice 
Pvmell; that the court will not ſet aſide an award for de- 


fects appearing on the face of it, but this is a good re- 


ſn againſt granting an attachment for refuſing to perform 


it. The motion was therefore denieec. 114 


2 


n _ N 1 
— 
3 . 4 * 


F ybruſtout, on the demiſe of Park andibis 


wife, againſt Troubleſome. 


brought in this court, until the plaintiff has diſ- 


continued another ejectment brought before the preſent 


action on the ſame title, and for the ſame lands, in the 
Common Pleas. 


Tori to ſtay proceedings in an ejectment | 


ns . And 


298 


Dormer and 
Parkhurſt. 
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And it was faid by ſolicitor general Strange and others, | 


in ſupport of the motion, that this has been frequently 
done, particularly in the late caſe of Dormer and Parkhurſt, 
where Dormer brought another ejectment, pending the 


ſpecial verdict in a former ejectment; and he was ſtayed 
from proceeding in the new ejectment till the verdict 
| ſhould be determined. 5 


And per curiam, the preſent application is very reaſon- 


able, in order to prevent vexation : And they cited Salk. 
255, 258, which is contrary to 1 Sid. 279. And Chapple 
juſt. ſaid, the reaſon of ſtaying proceedings in one eject. 

ment where another is brought, is, becauſe the firſt cannot 


WW 
The rule therefore to ſhew cauſe for ſlaying the pro- ; 


ceeding (which was oppoſed by Mr. Kerelby) was now 
„„ nr on na ono” wy" TR 


Farre It's ca iſe hs 3, by 5 : 
M* Farrell, an attorney, having been committed for 1 


of the court, viz. for extorting, 
by menaces, a bill of ſale from a perſon in cuſtody, it was 
moved by Mr. Marſh, the day after the commitment, (be- 
ing the laſt day of term) that he may be bailed. And he 
argued, that the commitment is not in the nature of 
_ puniſhment, but in order to enforce the party to anſwer 
on interrogatories, who may purge himſelf thereupon. 
And he mentioned the caſe of one Willis an attorney, who 
was bailed the day after his commitment for a contempt. 


a groſs contem 


But the court ſaid, the commitment is now to be con- 
ſidered as a puniſhment : And therefore though the pro- 


ſecutor conſented to the party's being bailed, the court re- 


fuſed to bail him, in order to preſerve the dignity of the 
| 4 SVL SP 20. 204; ani Wales ps 5 Dy | 3 e court: | 


* 
* , 


_ grant an attchment. 


— rr 
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; court: But they gave him leave to apph to a judge at his - 
chamber in the v vacation for that Prrpo e. 


* 


— — 


2 — 


N attachment was prayed for non-performance of | 
IX an award. Againſt which it was objected, that an 
action of debt has been already brought in 1 Common 
Pleas on the ſame award. And alſo that the arbitrators 
have miſbehaved themſelves. It was replied by ſolicitor 
| general Strange and others, that in theſe caſes the party 
may proceed both ways, and the court will only take 
care that he do not receive a double ſatisfaction. Salk. 75. 


And per curiam, d a miſbehaviour | in the * 
tors is a good reaſon for moving to ſet aſide an award, 
it is not proper to ſhew it for cauſe againſt an attachment. 
But (for the other matter) Lee C. J. ſaid, he believed it 
had been determined, that after the party had made his ante 207. 
election by bringing an ation, © the court ought not to 


And the court would 8 no a rule i in the prin- 
cipal caſe than a rule for an attachment, on che plaintiff's 
undertaking to diſcontinue his action. ; 


Hinder againſt . ME 
Morey by Mr. Filmer for Pl 8 to a Kur rod. 394 


in the ſpiritual court, for calling a woman whore; 
upon a ſuggeſtion that the woman lived in the pariſh of 
St. Auguſtine in Briſtol, or in ſome publick place in or near 
the neighbourhood thereof; and that there i is a cuſtom, that 
whores and lewd women are puniſhable in the courts of 
common law at Briſtol, and alſo that the calling women 
_ Whores or lewd women is puniſhable in the common law _ 
Courts there. And an aide was produced of the cuſtom. 


"M 


30⁰ 
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a 


It was objefted (& Mr Deniſon, that theſe words being 


of a ſpiritual nature, the cuſtom and matter here ſuggeſted 


\ ought to have been pleaded below, where perhaps it would 


3 Saville and 


Kirby. : 
S. C. Lucas 


have been admitted, and then there would be no need of 
applying for a prohibition: But if it was denied, the court 
would grant a prohibition, becauſe then it would appear not 
to be triable there. 1 Vent. 10. 2 Salk. 551. But ſuppo- 


ſing that it is not neceſſary to plead this below, it ought 
(at leaſt) to be verified by affidavit; whereas here the 
affidavit is only of the cuſtom, without ſhe wing that the 
words were ſpoken in Briſtol, and that the woman lived 
there ; which laſt circumſtances do not ſufficiently appear = 
even by the ſuggeſtion. 2 Salk. 549. Saville and Kirby, Hill. 
3 G. 1. A prohibition was there prayed to a ſuit in the | 
ſpiritual court for calling a woman bawd, upon the ſug- 
geſtion of ſuch a cuſtom as the preſent ; to which it was 
oObjected, that there was no affidavit of the cuſtom, and 
0 1 words bring ſpoken | in the place : And the motion a 


Was denied. 


£4 this it was 8 3 other tid by M Me. | 
| Filmer, that where a prohibition 1s prayed to a libel for 
| ſuch words ſpoken in London, it is only on a ſuggeſtion of 


the cuſtom, and that the words were ſpoken, and thar 


the party lived there; and there is no inſtance of any 
affidavit being produced. [And ſo Mr. Moreton, one of _ 
the city counſel, ſaid, was the practice.] And Mr. Filmer 
cited Cook and Wingfield, Paſ. 9 G. 1. Motion for a prohi- 
| bition to a ſuit for words ſpoken in London ; bur it being 
after ſentence, the prohibition was r becauſe the 
court ſaid, they could not take notice of the cuſtom : But 


they admitted, that if a prohibition had been prayed be- 


"Cock and | 
| Wingfield, | 


fore ſentence, | a ſuggeſtion would have been ſufficient. | 


Lee C.]. The rule is, thar how 4 rn is ; pray- 5 
ed, for a matter not appearing on the face of the pro- 
ceedings to be out of the juriſdiction of the court below, 


it is neceſſary not only to logs gelt, but alſo to verify it by 
affdavit. 


ä Oo TEE 
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affidavit. 1 Salk. 549, 551. And this — highly rea- 
ſonable, becauſe otherwiſe there may be a prohibition in 
every caſe. In Saville and Kirby there was a ſuggeſtion, 
that in Weſtminſter, where the words were ſpoken, the of- 
| fence was puniſhable in the temporal courts there; but 
that was fl by cuſtom, but 4 act of parliament, which 
act was produced: But becauſe it was not ſuggeſted, the 
court took no notice thereof. And the reaſon of granting 
the prohibition there was, becauſe an action was broupht 


| before i in the Marſbalſea for the ſame cauſe. 


I The reſt of the court concurred | in 1 opinion, that there 
Joke to be an affidavit of the words being ſpoken in B. 


Saville and 


and for want hereof, they denied the prohibition. ade 
C. J. ſaid, he believed, that where prohibitions are prayed 


do ſuits for ſuch words {poken in London, the — * 5 
ways? is to produce an affidavit. 8 | 


— 


. 


1 
— 


Tb be is King againſt Dive. 


'H Onvidion upon the flatute of 3W. & M. c. 10. 
LJ againſt deér-ſtealing; And the conviction ſet forth, 
that 30 * 1738. one T. B. informed lord D. being a 
juſtice of peace, Nc. that defendant 9 May, c. in a cer- 
tain foreſt of the King called New foreſt, killed, took and 
carried away one red deer, Cc. Without the conſent of the 


Eing, or the keeper of the {aid foreſt: And it alſo ſer out, 


that one /. S. on the 10th of the ſame May, ſaw a red 


deer in the cuſtody of defendant, and the defendant own- 
ed to him that he on the © day then before” unlawfully 
hunted — the deer then in his cuſtody, Oe. 


And it was moved by Mr. Filmer to quaſh this convics 
tion; (1) Becauſe it is founded on a tonfeſſhon of the 
defendant made only to the witneſs ; whereas by the ſta- 
tute, the evidence ought to be © by the confeſſion of the 
party, or by the oath of one or more credible witneſs 

4 H *.-07- 
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or witneſſes, before one or more juſtices: So that * 
— is not ſufficient, unleſs it be made before the 
juſtice. (2) It is uncertain whether the deer, for the 
killing of which the defendant is convicted, be the ſame 
deer, for the killing of which he is informed againſt: For 
the words [on the "day then before] may be underſtood, 


not only of the day next before, but allo of any other | 


ad before the 1 oth 7 _ 


On the ihe fide it was argued by foliciee general 
Strange, and fo reſolved by the court, (1) That though 


the confeſſion mentioned in the act, and there oppoſed to 
the oath of the witneſs, muſt be before the juſtice ; yet 
whatever the party hath owned to the witneſs, he may 
properly depoſe, and this is good evidence to ground a 
conviction upon, as by the oath of a witneſs. And Pro- 
Hy jult. remembered a caſe, where the oaths of two wit- 
neſſes were required by act of parliament, and there the 
_ confeſſion of the party before two perſons, and atteſted 
by them, was held ſufficient. (2) Though what is ſlated | 
by way.of evidence does not ſufficiently ſhew that the de- 
fendant killed the fame deer which is mentioned in tde 
information, yet it fully ſhews that he killed the deer then 


in his cuſtody, for which alone he might be convicted: 


And the words [then before] are to be underſtood accord» = 
ing to common parlance, and to mean the day next be- 
fore. The conviction was therefore confirmed. Ex rela 


| tions alerins, 


Mem 


Th be King — Tn owning and er 


Ndictment againſt the defendants fir having in their 


dictment that the defendants were not qualified perſons ; 
Ante 289. and in the caſe of The King and Bryan, the other day, the 


5 % court 


J cuſtody eight nets and two guns for catching bares, 
Oc. to which the defendants demur. And it was objected 
4 14 1. e. 27. by Mr. Deniſon, (1) That it doth not appear in this in- 
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court ſeemed to be of opinion, that this is | neceſſary to be 
ſhewn in proceedings on the game- laws. (2) The matter 
here charged is not indictable, as this is no offence at 
common law, and an indictment is not a remedy pre- 


ſcribed by the ſtatutes relating to this ſubject. 1 Show. 


398. 1 460. King and Sterne, Hl „ 


that caſe this exception was taken, by ſerjeant Whitaker, to 
an indictment for catching an hare. ( 3) In the caption 


of this indictment it is not ſaid, that it was oy then and 
6 there [worn.” 


And no counſel appearing on the other ſide, judgment 


Lo was — * for the defendant. — 


OE 


- i Deuiſm at the dun t time took the ſame exceptions 858 
as above to the caption of another indictment againſt tbe 

ſame defendants: And he alſo objected, that it does not 

appear to what time the ſeſſions were adjourned. And 
judgment was there given for the defendants, no counſel 1 


pearing on the other ſide. Ex relatione alrerius. 


. — 


— — 
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. Hilary Term, 


12 Geo. II. 1738. 


Sir William Lee, Chief Juſtice 


Sir Francis Page, 7 
Sir Edmund Probyn, (Juſtices, 
Sir Witlian th - 


** 


Driver againſt Driver,” 


0 TI 0 N by Mr. Robinſon to make a rule abſo- 
| late for a prohibition to the ſpiritual court, to 
= flay proceedings there upon a libel for calling a 
woman whore in London; upon a ſuggeſtion only of the 


2 cuſtom, that ſuch defamation | in L. 18 — in the 


95 temporal courts. 


55 But per curiam, there muſt be cher a plea or an aff 
davit of the cuſtom ; for without one of theſe there is no 
foundation for the court to proceed upon; as we cannot 


WES take judicial notice of the cuſtoms of London. And ac- 
Hinds and 


cordingly in a late caſe, where a prohibition was prayed 

to a libel for the ſame words ſpoken in Briſtol, (where 
there is the like cuſtom) an affidavit thereof was inſiſted 
on. And Probyn juſt. ſaid, there is no difference between 
the cuſtoms of == and Briſtol, unleſs it be that the 
_ cuſtoms of the firſt are confirmed by act of parliament. 


Solicitor 


V ˙. WW ˙⁰0 . 


_ Hilary 7 12 Geo. nr 178. 


6 — 


Solicitor * * ut amicus curiæ, ſaid, that 
there was a caſe (the name of which he believed to be 
Argyle and Hunt) where this very point was litigated, and Argyle and 
the court was of the ſame opinion as has been how deli- 

vered: But there the objection was not taken till after 
ſentence, and conſequently too late, becauſe no objection, 
dehors the libel, can be taken after lentence. | 


In the principal caſe therefore the court denied the 
motion, _—_ no counle] appeared Nn! 3 1 


. 


— 


9 1 "I" ” 5 N 
. . . „ . . 
. - 


Carpenter againſt Davis. 


| CTION againſt an executrix; to hich ſhe pleaded = 
FF 2 retainer: And after a general demurrer, and 
: onder therein, and after the cauſe was ſet down in the 
paper, it was moved (laſt term) by ſerjeant Draper, for 
leave to amend the defendant's plea, by adding a profers 


in curia of the letters teſtamentary, i in order to ſhew that 


) | ſhe was a lawful executrix. And he produced the probate 
Y of the will; and founded his motion upon the ſtatutes of 
> ** c. 5. and 4 4. 16, ** * 7 8 
x 

: on the other fide it was now rt by ſerjeant hee, : 
5 us as by this amendment the defendant will make a new 
„ title, and the whole roll will be altered from the beginning 
t the end, this is not a caſe within either of theſe ſta- 
t tutes; the firſt of which only mentions imperfections, de- 
Co fects, or wants of form; neither of which this is. And 
d by means of this ill plea, to which the * was 
3 gel to demur, an actes hath been loſt. 

ed | 

en But per probyn juſt. 3 are many 3 of amend- 
he ment after the cauſe has been put in the paper. And the 


probate being here produced, it will be according to the 
Er of the cauſe to ſuffer this amendment. And it 


41 Was 


"Hilary Term, 12 Geo. II. 1738. 


4 tape or exception ſhall be taken of or « © 
* fault of alledging of the bringing into court letters 


. 7 3 4 by him and Chapple juſt. chat the words of * 


the act of Queen Anne are very ſtrong, viz. © No advan- 
the de- 


4 teſtamentary, c. which are much ſtronger than if it 


had been laid; that this default ſhall be amended. 
/ 


The court therefore (Lee. C. ]. ablente) granted the 
amendment, on the defendant 8 Paying colts. 


Note; Laſt term this cauſe was called on in | the paper, 


1 * ſerjeant Draper, who was counſel for the defendant, 


then ſaid, that he was not ready; whereupon the cauſe 


was adjourned ; ſerjeant Agar, on the other fide, men- 


tioning his objections, and (amongſt the reſt) the want 


dl a proferst. And .— after {erfeant Draper made 
1 the above motion. Mn 5 


— 


8 againſt Plus eh 


N that the plaintiff may be IPOS to 
proceed in forma pauperis, in his action eommenced 


= againſt the defendant, upon the uſual affidavit. Againſt 
Which it was urged by Mr. Benny, that he hath proceeded 


as far as a rejoinder, without having made ſuch applica- 
tion, and therefore "Go not now to be admitted as 2 


5 3 


Bur per curiam, 28 the judges are impowered by 


Sar 23 H. 8. 11 H. J. c. 12. to admit perſons to ſue in forma pauperis 


15. 


in the beginning of a proſecution, they have a power 
thereby implicitly given them of doing it at any time af · 


terwards. . And therefore ny: granted the motion. 


The King againſt the inhabitants mw 


Norton. 


Cue 


| OTION ® Sir Thomas Abney to quaſh an order 

of two jute for the removal of Ellan Burming- 

bam from Stretford to Norton, and allo an order of ſeſſions 

confirming the ſame. And the principal and only objec 
tion upon which the court below gave any opinion was, 

that it doth not appear the huſband of the pauper is dead. 

And he argued, that it being Rated only, that © the huſ- 

0 band was a native of Ireland, and left his wife, and 

2 went abroad, ſeveral years ago, anck hath continued ſo 

* ever, x Jes, and where he now is or reſides they know 

4 not,” he may, for aught appears to the contrary, be 

. Eg | And if ſo, the wife cannot be ſent to Norton, 

hw it is ſaid in the order her ſertlement was © at and 
4 before her intermarriage.” And Sir Thomas her the 


following caſes : The ain of Fanwick and of Marſon, 5 


Pin. 1 Geo. 1. It was there declared by the chief juſtice, of Marſon. 


| that the ſettlement of a woman, who marries a vagrant, 


is ſuſpended during the coverture; and that as the huſ- 
band cannot be ſent to the place of the wife's ſettlement, 


ſo neither can the wife herſelf, becauſe a huſband and 85 
wife cannot be parted. The pariſhes of Shadwell and * Pariſhes , 


Shadwell 2 


: & John in Wapping, Trin. 9 G. 1. One Ridley a vagrant, St. John Wap» 9 8 
5 having no ſettlement, married a woman who had a ſettle- 8. 


ment in K. John 's Wapping, and bad four children by her 
born in Stepney. And it was held, that the children were 
not ſettled in the place where they were born, but where 
the wife had a ſettlement; but that this was ſuſpended 
during the coverture, and it revived again upon the death 


of the huſband. 


On the other fide it was argued by Mr. De that 
ſufficient matter is ſtated in the ſons order to ſhew the 
huſband is dead; and it has been determined, that if' a 
woman marries a man who never had a legal ſettlement, 5 


5 after 


h 1 : - * 


— — — 
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Hilary Term, 12 Geo II. 1738. 


5 after her huſband's death ſhe may be ſent to the place 


the marriage. 


of her laſt ſettlement, and fo may alſo the children of 
The only reaſon wherefore a woman can- 
not be ſent to the place of her ſettlement in the life-time 


of the huſband is, becauſe huſband and wife cannot be 


ſeparated ; but this cannot happen here, becauſe it ap. 
pears, that ſuppoſing the huſband to be alive, he is at 


leaſt abſent. The queſtion therefore is, where the wornan* 


is to be ſent. Now the act of removals directs, that 


perſons ſhall be ſent to the place of their laſt legal ſettle. 
1 . And there is no ſuch thing as the 5 of a 
ſettlement. If a man marries a woman who has a fre. 


| hold or leaſehold eſtate, the huſband and wife cannot be 
removed from the place where the lands lie. To which 
laſt point the court Fen, becauſe 1 it is the eſtate of the 


huſband. 


128 But the court was unanimouſly and clearly of opinion, : 
that this order is ill, becauſe it does not appear that the 
| huſband is dead; but rather the contrary, it being ſtated, 


| that where he is or reſides they know not. For if the | 
huſband has no ſettlement, the wife cannot be ſent any 


| where, becauſe they are but one perſon, and it is againſt 


the law of nature to ſeparate them; and if juſtices of 
peace had ſuch power, they would have in effect the 
power of divorcing. For this reaſon the wife's ſettlement 
Auring the coverture is ſuſpended; but after the huſband's 
death, both ſhe and her children may be ſent to the place 


= where ſhe was laſt the: And ſo i it has been Sem. 8 


Both the orders were ' therefore quaſhed. 


Deakin againd! Cartwright. 


Michaelmas term laſt, being the day before the end 


of the term, _ a diſtringas 1 returnable the laſt day thereof. . 


CY The 


'H rg cauſe was tried in London at the laft Citing | 3 


— —_— 
— 


* A, | 
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Hilary Term 12 Geo II. 8 1 


The plaintiff ſigned judg ment after the. term, and took | 
out a cap. ad [aifacien reſted the firſt, and returnable 
the laſt day of the ſame term, and alſo a teſtatum capias, 


teſted the laſt day of that term, and returnable the firſt 
day of the preſent. 


And it was moved by ſerjeant Agar to ſer aſide this 
| Mebatum capias, as not being warranted by the Judgment. : 


Ap aint which it was argued by Mr. Filmer, that this is 
b — of Michaelmas term, and relates to the firſt 
; bs thereof: And ſo it was held in Fuller and Jocelyn, the Fuller . £58 
executor of lady Twiſden ; which was of a judgment en- —＋ lady 
| tered up on a warrant of attorney. And he alſo cited the . 
two following caſes, Greaves and King, Mich. 11 Geo. 1. "= „ 
There the judgment was ſigned 14 February 1722. and Ce %%, 
the execution was teſted 12 February 1723. and the aun, Lk 3. 9 
ſtion was, whether the execution was regular, there being 8 
0 ſeire facias to revive the judgment: And the court was | 
of opinion, that the judgment related to the firſt day x 
te term, and conſequently there was more than a year 
between the judgment and execution: But two of the 
judges held, that ic would be hard to ſer aſide the execu- 5 
tion, becauſe it was taken out after the year by relation 
only, and nothing appears to hare been done afterwards inn 
the caſe. Millar and Bradley, Mich. 10 G. i. Error of a Mi _ 
_ . Jjudgme we in C. B. and it was affirmed here the laſt paper- Sc. tha 1 
day in Trinity term: The judgment was ſigned the laſt day 8 — 44 45 £5 
of the term, and the cap. ad ſatiſ. was teſted the ſame 
day. And upon motion to ſet aſide the execution, it was 


held to be well warranted, for that the judgment relates to 
the firſt day of the term. 


And i in the principal le ic was held clearly by the 
whole court, (Chapple juſt. abſente) that this ws is 
woll ſued out. For all judgments ſigned in the vacation, 
before the eſſoin-· day of the ſubſequent term, are judg - 
ments of the preceding term, and relate to the firſt day 
7 thereof : And the term being conſidered but as one day in 
- — law, 


I erm, 12 Geo. II. 7 


Ev, the party may take out execution teſted at any tiki 


in the fame term of which the judgment is. And Lee 


C. J cited a cafe, (which, he ſaid, is much ſtronger than 


Sir Joba Par- the preſent) between Sir Fobn Parſons and Gill, Mich. 


Evid 1. 3. in B.R. Judgment was there igned between 


Ra 
neg. Hilary and Eaſter term, and in the ſame vacation the de- 


ont, teſted the firſt day of Hilary term; and the goods of 


; quently the execution was regular, 


: Motion therefore denied. J, 


7 = 


| Holden and 


* om Ne wow _—_ thereto. | 


* 
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Th be ; King againſt a Pierſon ant other. 


- 2 other perlons, upon the OY caſe : 


5 vits) took away one Mary Eads, an heireſs, a little under 


whoſe guardianſhip” ſhe had been e. the court 
of Chancery, (he being the young lady's uncle on the. 


— died; and after his death a fleri facias was taken 


the deceaſed in the 2 of his executors were taken 
thereupon. And the court held, that as to the party | 
againft whom the judgment was, his goods were bound as 
from the teſte of the execution; though it was otherwiſe 
as againſt purchaſers by act of Parliament, and conſe- 


ham M2 wa ome , , afro  : oo ov: 


S After the court had delivered their Allien ſerjeane * 
| Si John das. Agar ſaid, that there was a caſe = Holden and * . 


TOTION by Küche general Strange for an infor. | 
mation againſt one Pierſon, lord len, and ſe 5 


Tbe ſaid Pierſon, who was the eldeſt ſon of one of ths 

: 8 of the earl of Tankerville, and in low circum- 

ſtances, but related to the Tankerville family, by divers in- 
ſinuations and practices (as it was expreſſed in the affida- 


EL Gao ocoa 


ſixteen years of age, and worth 10000 l. perſonal eſtate, 
and 900 J. per am. from the cuſtody of Mr. to 


mother's ſide) and afterwards married her. And in the | 
8 | — gs = manage- 2 


ig erm, 12 Geo, H. DN 


management of this affair Pierſon v was aſſiſted by lord Of: 
ſulfone, (the eldeſt fon of the earl of Tankerville) and by 
ſeveral ſervants of the counteſs of Tankerville, who ated 
under the directions of lord Ofſulfone : And a chaplain of 
the ſaid earl, by the like directions, applied to another 
clergy man (one 3 to marry the young lady, pro- 
miſing him a reward from 5 O. which he did accord- 
ingly, without a licence. And lord O. was preſent at the 


marriage, and gave the lady away, and made Barret a pre- 
ſent of 100 J. 


5 A gainſt this motion it was equal by ſerjeant 8 Mr. 
Wiel 2 Mr. Deniſon, that this being a taking away with= 
cout force, it is no offence at common law, eſpecially as 


the woman appears to be of age of conſent. 4 Mod. 145. 


Neither does the preſent caſe fall within the ſtatute of 4 N 
M. c. 8. For (1) It doth not appear that the perſon 


S who married the lady 1s fourteen years old, as is required 


by the ſaid act. (20 Here is not properly any taking 


„ oro conveying, all being done by the lady's conſent. 8 


The words of the act alſo are, that if any perſon ſhall 


_ * unlawfully” take or convey, Cc. which muſt mean z 
ſuch a taking as was unlawful before; and that was 


only a taking by force. (3) The young woman was 


not taken from the poſſeſſion of ſuch an one as is de- 
| ſcribed by the act, becauſe ſhe was then above fourteen, 


1 which. time a guardianſhip in ſocage ends. Rateliſꝰs 
| caſe, 3 Co. 37. And it was alſo urged, that this lady be- 
ing a ward of the court of Chancery, the defendants are 


properly puniſhable by that court; and they have been 


| already puniſhed there. And to ſhew this the proceed- 
ings jn Chancery were produced ; whereby it appeared 
| That the principal parties had been committed to the * 
35 and had paid the cots. | | 


W fp t of the motion it ren by the char Gs 
general, 115 nt Draper, and Mr. Mam = 


© And 
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And the whole court were cleatly of bpiniob; (1) Thar 


this is an offence at common law: Fot the taking away a 


young woran under ape, againſt the conſent of ber 
father, though it -be without force, and with her own 


conſent, is certainly puniſhable at common law; as ap- 


Sid. 387. pears by The King and Twiſſeron *, which is in pvint + Aude 


1 
S. C. 1 Lev. 
2 


And 2 Mod. 
130, was 
cited at the 
Bar to the 


given at the bar is ſufficient, viz. that unleſs it be ſhewn on 
the other ſide, this court is not to intend that any perſons = 
are not proper ſubjects of the laws of the land. (2) It is 
not neceſſary by the act, that the taking away ſhould be by 


the faying in 4 Moi. 145. to the contrary, is not only 


extrajudicial, but probably miſreported. Now there is no 
difference at common law between taking away a minor 


ame Pome Againft the conſent of her father, and of a lawful guar. 


dian ; a puardian having (as the C2. J. obſerved) the fame 


remedy for taking away a ward as the father hath; names 

ly, an action of treſpats, or a writ of raviſhment of ward. 
And (Probyn juſt. ſaid) formerly if a lord married his 
ward to the diſparagement of ſuch ward, though he was 


intitled to the profits, yet he loſt his wardſhip ; for the 


ment of the lady , It is certainly criminal. 1 5 


The whole court ſeemed alſo ſtrongly inclined to be of 

opinion, (2) That this is a cafe within the ſtatute of P. 
NM. For (1) As to the objection, that Pierſon doth nut 
appear to be above fourteen, the anſwer which hath been 


force, or againſt the conſent of the infant; for the words 
of the preamble are, e with flight or force]; and 


principal wjury is the effecting an improper marriage, it 

being not ſo material (as Chapple juſt. obſerved) from 
| whole cuſtody the minor is taken. And the C. J. ſaid, 
that taking this as a combination for bringing about this 
marriage, which plainly appears to be to the diſparage- 


there is a penalty inflicted on the perſons conſenting. 


And though in this caſe the lady was of ſufficient age as to 


contracting matrimony, yet ſhe was not of age of diſcre 
tion to judge for herſelf in a matter of ſo great conſe - 
quence. (3): The woman was here taken from ſuch a 
24 | . 8 N FEES perſon 


xa. ae. a. a. as RS 


3 a 
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Chancery had originally the cate L. infants ; but afcer- 


vits are not intitled ; but the affidavits produced u 


dun + as bad am lawful. cuſtody of her, 5 
ſhe was abore, tlie age of fourteen.: For (as the chief 
juſtice ſaid) where hs court of Chancery appoints a 
guardian, ſuch guardianſhip doth not ceaſe on the ward's 
attaining fourteen, unleſs another guardian be then ap- 

pointed. And fo it is of a — in ſocage; though _ 
at that age the ward hath a right to ehuſe another guar-— 
dian. And (by the C. J. and Probyn juſt.) the court of 


| wards it was given by the ſtatute of 3 2 H. 3. c. 46. t 1 
the court of wards and lireries; and when that court was oo 
diſſolved, it was reveſted in the Chancery. 3 Chan. Ca: Stat. 12 Car 
136. As to the commitment by the court of Chancery, ne 
that was for a contempt only; and therefore it is no reaſon 
_ againſt puniſhing the defendants for the ſatisfaction cf 
publick juſtice, and by way of publick example. And 
=» 85 the C. J. ſaid) it would be of ill conſequence to make 
5 any difference between the principals and tuck of their 
" — as were be to the deen. 


Upon the wind therefote, whether this be cotidered | 
25 an offence at common law, or upon act of parliament, L 
or in both TOO an information ts proper. 


26 — 5 an information was 3 PRA a 8 
5 Pierſon, lord Oſſalſone, the two clergymen, and all the 3 
1 5 . who were concerned in wo muy to the ufer. NN” 


5 "Mato ; When the eesti in Chaneery were frlt : 
| produced, the court fefuſed to fuffer them to be read, 
| becauſe no affidavit was offered to authenticate - them. 

However, leave was then given to make ſuch an affidavit. 
And upon another day, this being produced, Mr. ſohcitor 
Objected to the reading of it, becauſe it was not inticted.” 
And ( per Page and Probyn juſt.) the rule of the court is, 
that when an information is firſt moved for, the aſhda - 
the 

* cauſe ough always to be intitled, becauſe then 

—— r there 


3 ; 
k I 
4 3 | 


Hilary — 12 Geo. m 1738. 


7 be ee of Clifton and Churchay. : 


there is a cauſe in court. However, the affidavit being 
now made in-court, it was permitted to be read. 


— 


— 


— 


XN order was made by two juſtices for the rem 
of a pauper and his children from Clifton to the 


pariſh of Churcham; which order, upon appeal, was 
quaſhed: And the order of ſeſſions ſet out, that the 
party was laft legally ſettled in the hamlet of Hindbam 
within the ſaid pariſh of Churcham, and that the faid 
| hamlet hath diſtin officers of its own, and n 


5 tor 1 its own — 


Andi it was ; moved by Mr. Tabor to quaſh this ſeffions 


order, becauſe by 43 El. c. 2. a townſhip or hamlet can- 
not provide for their poor, or have proper officers ap- 


pointed: And the ſtatute of 12, 13 Car. 2. c. 12. (.. 21.) 


Vvuhich impowers townſhips in large pariſhes to provide for 
their own poor, extends only to the countries therein 
mentioned. 2 Lev. 142. 8. C. 2 43%: 8 494, 


* 


Stokelane and 
Dalcomb. 
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chial — for which officers are — 


1 But per curiam, as at of Car: 2. - aa to all coun- ; 
ties, it being equally beneficial to all; and the counties 
_ there ſpecified are mentioned only as inſtances. And ſo 


Lee C. J. ſaid it was determined, upon great debate and 


 Tohabitants of Conſideration, in the caſe of The inhabitants of Stokelane 
"and Doulting, Hil. 11 4. which caſe hath been ever fince 


adhered to. And he denied the caſes cited to be law. 
And he ſaid, that a pauper may be ſent to an eXtraparo- 


. The motion Was therefore denied. 


rooms And upon a trial at bar a ff 
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* Smith of the Jemiſe of Dormer, againſt 


Parkhurſt and others. 


;al verdict 


was found. But before judgment was given there- 


on, or the ſame was argued, it was moved on behalf of 
the defendants, that there might be a new trial, becauſe 
it was found that at or before the levying of the fine, 
| [which was part of the defendant's title] the conuſors 
waere not, nor either of them was, ſeiſed or poſſeſſed of 
the . in queſtion, or any part thereof; and this (it 
was ſaid) was a fact found againſt evidence, it having been 
proved, that the conuſors had before received part of the 
rents of the eſtate, which was not contradicted by the 
plaintiff's evidence; and it did not appear that Dormer, 
N the leſſor of the Fe" was ever in — : 


On ths other 1 it Was a by Mr. Chute, Mr. e 


7 Bootle and others, who ſaid, that this verdict was not 
againſt evidence. And their principal objections (fo far as 
the ſame might be collected from the reply, and the opi- 
nion of the court, for the reporter was not preſent when 
cauſe was ſhewn againſt the motion) were, (1) That a 
new trial (which is a modern invention) ought not to be 


granted after a trial at bar, by reaſon of the ſolemnity of 


ſuch trials. Wheeler and Honour, 1 Keb. 166. 8. C. 1 Sid. 
— * 5 Med. 348. Argent and Sir Marmaduke Darrell, Carth. 
0%, 30 aa T 8. Groſvenor and Fenwick, 2 IE 
650. S. C. Far. 1 56. (2) It is material that this is an 
exment, which is not final in its nature, as other ac- 


tions are, but the party againſt whom the judgment ſhall 


de may bring a new ejectment. Argent and Darrell begs © 
cited, Lady Layton againſt Layton, in the Exchequer, Hil. 5 2 4 


4 G. 1. Ejectment, and after a verdict found for the 318 
_ plaintiff, a new trial was prayed; but Mr. baron Montague 


was againſt granting it, becauſe it was in ejectment: Hows- 
ever, the other judges being of another opinion, a new 
trial 


„ 


„ — m tt 


If 
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trial was there granted. (3) A new trial ought not to 
be granted after a ſpecial verdict. The minutes thereof 
are always ſigned by the counſel on both ſides; and there- 
fore it ought to conclude both parties. Beſides, the de- 
fendants are too early in making this application, as no 
opinion hath yet been given upon this verdict, which poſ- 
ſibly may be for the defendants 


It was farther objected, that a new trial ought not to 
be granted againſt the honeſty of a cauſe ; and this in the 
preſent caſe is with the leſſor of the plaintiff, he being 
clearly intitled to the eſtate in queſtion, according to the 
intention of the makers of the deed of ſettlement, upon 
the conſtruction of which the matter depends: And it 
would be very hard that his right ſhould be taken away. 
This caſe is therefore ſimilar to an action brought. for 
burning an houſe by negligently keeping a fire; where if 
the defendant is acquitted, the court will not grant a new 
= Oe oa ach. og 


And (it was alſo urged) the evidence of one or two 

| witnefles ought not to overturn the finding of twelve 
gentleman of figure and fortune, who might too be 

governed by their own knowledge. Hale's Hift. of the law 


256. And the granting of a new trial would be in effect 


imputing perjury to them. It may alſo occaſion perjury | 


in witneſſes, becauſe when a new trial is granted, they 


may be prepared before hand, as it muſt be then known 
upon what circumſtances the cafe will depend. HE 

In ſupport of the motion it was argued by ſerjeant 
Wright, Mr. Hollings, Mr. Filmer and others, (1) That 
there is the ſame reaſon for granting a new trial after a 

trial at bar, as after a trial by delegated authority, where 
the verdict is againſt evidence. At niff prius there is often 

a ſpecial jury, as well as on a trial at bar: And the fo- 

lemnity of the latter is only in regard to the dignity of 

the court, before whom the cauſe is tried. The ſolemnity 

of this kind of trial is therefore a ſtrong argument in 

| dee eee favour 


„ 
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favour of a new wal; for if a new trial is rrantable en — 
the certificate of a ſingle judge, it ſeertie more reaſonable: 

to grant one where the jury act contrary to the direction 

or againſt the opinion of the four judges. The reaſon of 
granting new, trials originally (which is of confiderable 
antiquity, as appears by Style 462, 466. 1 Keb, 49. 

Salk. 648.) was the great difficulty of ſucceeding in at- 


taints, it being rare for one jury to convict pany Tag left 


they ſhould fall one time or other into the ſame condition. 
Now in all cafes where an attaint lay, a new trial (which 

zs a more known, ſhorter, and more beneficial | iethod) ) 

may be granted; for where a verdict is found againft evi- E 
dence, it is a ſtrong proof of corruption in a jury. Be- 

| ſides, an attaint is in ſome caſes impracticable, becauſe i it 

is not ſufficient to ſupport an attaint, that the verdict as 

found againſt evidence, unleſs there be ſome further proof 


of corruption in the jury; and therefore in ſuch —_— | 


there is no other remedy than the granting a new trial; 
for the jury cannot be fined. Vaugb. 145, 146. 1 Keb. . 
46. The granting of new trials is therefore for the 
ſake of juſtice : And the court has from time to time ex- 
tended its own rules, in order to meet with and remedy | 
ſuch inconvemiencies as have ariſen. As for inſtance, 4 
new trial was not formerly grantable for the miſdireQion 


| of a judge, (1 Sid. 226.) whereas now this is always 


done. And as the judgments of this court are not final, 
| there is no ſolid reaſon why the finding of a jury, though 2 

it be on a trial at bar, ſhould be ſo. To this point the 
following books and caſes were cited. Style 462, 466. 

| (which was ſaid to be the firſt printed caſe of granting a 
new trial). 5 Mod. 348. 2 Vern. 378. 8. C. Abr. Ca. 


Eg. 378. Muſgrave and Nevinſon, Eaſt. io G. 1. Mandamus Meſgror oo | 


Nevinſon. 
to the defendant to ſwear in Sir Chriſtopher Muſgrave as gr 
mayor; and the defendant made a return, which Was pot. 
traverſed, and tried at the bar: And afterwards a new 


trial was granted, becauſe the verdict was againft evidence. 


King and the corporation of Bewdley, Hil. 114 After 4 King and cor- 


ion of 
trial at bar, a new trial was prayed by the defendants, Reva 


becauſe a — verdict was found when a you one 1359. 
— — 


re, 


12 Geo. II. 1738. 


"A f N Crew. 


1 ron, 
EI. = defendants inſiſted upon not paying coſts, chis 


15 Harding and 


y the defendants, that 
3 the crown, ' which was the equa. utor, never pays coſts, 
phe not to receive any: But to this the court ſaid, 


granting a new trial was purely diſcretionary ; 


might be a reaſon againſt granting it. A new crial was 


however granted, upon the payment of coſts : And yet 


according ro lord Coke, (1 Inſt. 228. a.) a jury may take 5 
on th the knowledge of the law. Harding and Crew, 


An iſſue was there directed by the court of Chancery to 
try the validity of a deed ; and the chief juſtice of Cheſter 


{before whom it was. tried) informing oh court that he 


wWuoas not ſatisfied with the verdict, a new trial was granted, 
beeauſe an infant was concerned, and the matter in que- 


| Anonymous, 
—— Lo Raym. 
— 


ſtion was of great value. And ſerjeant Wright now ſaid, 


that in lord Pratt s time, after a trial at bar upon the 


ws queſtion, whether a perſon was compos or non compos, a 


new trial was granted, becauſe the verdict was againſt 
evidence. (2) In ejectment, where the verdict is for the 
deſendant, there is no inconvenience in putting the plain- 

tiff to a new ejectment, becauſe in ſuch caſe the poſſeſſion 


is not changed, (which is the reaſon Wer e f in gl. 


848.) But where the verdict is for the plaintiff, and 
againſt evidence, it is reaſonable to grant a new trial, be- 
cauſe otherwiſe the defendant muſt be turned out of 


9 5 | ſeſſion, and a neceſſitous perſon may be let i in, who will _ 


| Layton, ante 
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perhaps hurt the eſtate in queſtion, by committing waſte. 
Beſides, the granting a new trial is a leſs expenſive method 


than the ſerving another ejectment; ſo that the former : 
will be an eaſe to both parties. And to this point the : 


following caſes were cited: Layton and Layton, Hil. 4 C. 1. 


in Scace, A new trial was there granted, after a verdict 
for the defendant in ejectment, Mr. baron Montague only 
diſſenting : And yet Mr. baron Price, who tried the caule, 
did not report, = the verdict was againſt evidence, but 
only that if he had been upon the jury, he ſhould' not 
have concurred in the verdict. And the reaſon of grant- 
ing a new trial there was, that if the defendant had con- 


tinued in * he —— have diſmiſſed a bill then 


| depending, 


2 „ 


A* 


depending, and retained in Chancery, t W. the tral = = 


ala" T, erm. BY Te 
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iſſue; which would have Þþeen to 3h great e 


Xpence of 


the plaintiff Letgo, on t demiſe of Wheeler, againſt Pit, rere on de 
Mich. 8 G. 2. in C. B. Ejectment, and u upon a trial before W ee * 


C. J. Eyre at Weſtminſter, a verdict was given for the plain- 


tiff. Afterwards a new trial was prayed, becauſe it was 


a verdict againſt evidence; to which it was objected, that 


a new ejectment may be brought. And 4 C. J. ſaid, 


15 that this is a good reaſon where the verdict is againſt the 


plaintiff; but otherwiſe it is where the verdict is againſt 


the defendant, becauſe he muſt be turned out of poſſeſſion: 
And anew trial was granted. Baker, on the hath « of Brown, = 
and Petcher, Mich. 8 G. 2. in C. B. After a verdict in eject» an and Percher. 
ment for the defendant, a new trial was granted, on the 
motion of ſerjeant Skinner, becauſe there was a ſuſpicion = 
of forgery 1 in one of the deeds. Simple and Hunt, Mich. 1 . 
2 G. 2. in K. B. Motion for a new trial in ejedtment, 5 
© becauſe one of the witneſſes was ſuddenly . — ill, ſo 
that he could not attend the trial. And Raymond Re 
| faid, that it was rare to grant a new trial in ejectment, . 
unleſs the verdict be againſt evidence; which was an ad- 
Dobbs and 


miſſion, that in ſuch caſe it may be done. Dobbs an 


Paſſer, Eaſt. 7 G. 2. in K. B. Motion to ſet aſide a — 4 
ment by default in ejectment, becauſe it was ſigned by 
fſurprize: Which was oppoled, becauſe it was in an ejecl. 
ment, and a new one may be brought. But Hardwicke 
L. J. ſaid, that it would be very inconvenient to change 
te poſſeſſion of an eſtate, and the courts ought to take. 
great care to prevent it; and therefore the motion was 
granted. Muſgrave and Nevinſon before cited. A new glare 
trial was there granted upon a mandamus, becauſe the ver- 1 
dict was againſt evidence; and yet a mandamus, like an 


ejectment, doth not finally determine the right: For a quo 


warranto may be afterwards brought. Bagſhaw, on the de- 


miſe. of Sir George Wynne, againlt the biſhop of Bangor and 
others, in the Exchequer, this term. A new trial was 


there granted in ejectment, after a verdict for the plaintiff, 


becauſe the plaintiff offered evidence to the jury in private; 


and one of them ſaid, he would find a verdict for the 


plaintiff 


ni en de- 
— Brown, 


Paſſer. 


Bagſhaw, on 


demiſe of 


Wynae, and 
biſhop of 
won 20 
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vlaintiff right or wrong. (3) There is no — 25 to 
the preſent point between a general and a ſpecial verdict, 


becauſe the court is as much tied down by facts found in 


the latter, as by a general finding: And if thoſe be falſe, 
the judgment of the court muſt be ſo too. Verdicts are 
intire things; and where part is found wrong, it is all 


one as if the jury had omitted ſomething which the 
ought to have found; and it 1s certainly an imperſell 


finding. Co. Lit. 229. 4. 50%. 97. 4, 10 Co. 119. a, 


2 Roll. 722. Cro. Jac. 627. "2 as "mT 225, 
| Kyvaſton end Kynaſton and. the mayor, Cc. of Shr ewsbury. There the 


the mayor, &c. 
of Shrewl- 


dry... 

wn Neminick fei de now (4 | Neminick and Farewell, Mich. 6 G. 1. in 
dee 18 — againſt a cuſtom-houſe officer for a 
ſeiſure, a ſpecial verdict was found, and the notes ſigned 
by the counſel on both fides. In the verdict it was found, 
tthat there was no probable cauſe of ſeiſure; and a report 
=o made by the lord chief baron, who tried the cauſe, to 


houſe of lords ſet aſide a verdict, upon a mandamus for 
omitting the giving 1 d. damages, and ordered a wenire 


the contrary. And upon the motion of Lechmere, attorney 


general, a new trial was granted, upon the payment of 

colts. As to the ſigning of the minutes, there is a neceſ- 

ſity for that; but it does not amount to a conſent that 
the facts are true, but only that they are found ach 
* the . N | 


( 


It has hi 1 that it is too early to make this 


: — before the opinion of the court is given. An- 


| ſwer: There certainly ought to be a recent application in 


theſe caſes; and if the defendants were to ſtay till the re- 


| ſolution of the court was given, it might with more rea- 


ſon be objected, that i it is $ then too late. 


©bj jected, That a new trial ought not to bs granted 


PTD apintt the honeſty of the cauſe. Anſwer: This ſeems 


rather in the preſent caſe to be with the defendants ; theſe 


being immediately deſcended from the makers of the ſet- 


tlement, + ap which the preſent queſtion depends; where- 
or 


as 5 the leſſor of the plaintiff claims. ſo remote as _ a 
th 


— 
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the ſide of the deſendants, if heir right ſhould be taken 
away; and they rurned out of — | 


As to the objection, that the jury miche I 90 


upon their own knowledge ; this, if allowed, will put an 


fifth brother. And the hardſhip of the caſe would be * 


— — 


end to the granting a new ered | in any cls en 5 
becauſe on ſuch a ſuppoſition no verdict can be ſaid to be 
found againſt evidence. A jury are by their oaths obliged 
to go according to evidence, i. e. the evidence given in 


court: And if a jury-man be prepoſſeſſed, it is a good F 


| cauſe of challenge; which ſeems to be a proof that a juror 


ought not to go by his own knowledge. If a juror does . 5 
indeed know any thing material in the cauſe, he ought to 


dg cquaint the court therewith, and be {worn as a Witneſs, 


that he may be crol-examined. "Far. 2. „. 


And otherwiſe he may go upon infullicient and improper 


evidence. Cro. El. 189. 2 Hale's Hiſt. P. C. 396, 37. 

_ © Suppoling therefore that here any of the jury went on 
their own knowledge, without acquainting the court ther- 
with, it is ſuch a miſbehaviour as is a ſufficient foundation 


for granting a new trial. In Kitchen and Manwaring, (Bui. 


12 G. 1. in K. B.) a new trial was prayed, becauſe, after 


Kitchen and 
* 


the withdrawing of the jury, one of them offered evo 
dence to the others; but it was refuſed, becauſe we! 


jiuſt. who tried the cauſe, reported that the verdict was 


according to evidence; otherwiſe a new trial would have 
been granted. It cannot be ſaid with reaſon (as bath 
been objected) that the granting a new trial is an imputa- 
tion of perjury to the jury; for they may as well be 
miſtaken as to matter of fact, as the judges (who are 
ſworn as well as jurors) may err in point of law; and 
their judgments are reverſible by writs of error. And as 
to what has been ſaid, that the granting a new trial may 
occaſion perjury; this is no ſolid objection, for that the 
court ought to do right whatever 1 be the 3 


The court took time to adviſe; and this term Lee C 


delivered the opinion of the court to the following fect. : 
| 4 N This 


Ian Term, EG. I 7. 


| N Ibis caſe bath bat hp be t to on boch Ces; 

| as it is proper to take notice, as well of what has den 
mentioned at the bar, and how far the caſes have gone 
upon applications for new trials, as to give an _— 
upon the point now in queſtion. 5 


lt is not dbb now to inquire into the original of 1 


us court's exerciling the power of granting new trials. 


In Salt. 648. there is A conjecture of lord chief juſtice 
Holt, that it is antient; and he gives his reaſon: And in 
Style 466. there is a ſaying of Glynne, that it had been 
"_—_ to grant new trials. In the caſe of Bemdley, 
ſome notice being taken of the power of granting new 
trials, lord chief juſtice Parker ſaid, that ĩt is difficult to 
trace a matter of this nature to its origin, there being but 


few reports of cafes upon motion before the time of Car. 1. 
Thus much however is certain, that the firſt caſe in point, 
where a new trial was granted, is in Style's Reports, where- 


by it appears the court has exerciſed this power for more 
than eighty years. | w 


| The reaſon of the court's ; having interpoſed i in this way 
is, that juſtice may be furthered, and that right may take 
place. And therefore in caſes that are hard, or againſt 
the honeſty of the caſe, new trials have how: refuſed. 
| Salk. 644, 5 46. It has been objected in the preſent caſe, 


| *- amounts to ſaying, that the jury are perjured. But this 
=_ 3 a miſtake, for a verdict is only a judgment given upon 


a compariſon of proofs : And the judges may be ſaid with 
equal reaſon to be guilty of perjury when they give erro- 


that the ſetting aſide a verdict, and granting a new trial = 


neous judgments, as a jury in the former caſe. But in 
neither caſe are errors to be imputed for crimes. Bradt. 


289. As the duty of courts therefore is to do juſtice, | 

[ and as in actions that are final, where there is a falle ver- 
* 5 dict, the only remedy was an attaint, (which has been 
| cConſidered as no remedy ; particularly by lord Parker, in 
the caſe of Bewdley, by reaſon of the difficulty of the 
1 proceedings 


- OY YT 


is doubtful only. In that caſe the verdi& was at gainſt e 
evidence; for 4 queſtion was, whether Sir Chriſtopher 
 Muſerave was à good alderman ; and it appeared that he 
Was choſen alderman at an aſſembly held without notice, _ 
and where ſeveral of the common council were abſent, 
Upon this the jury were directed, and certainly very 
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proceedings, and the ſeverity of the puniſhment) the 
xcourts have gone into this eaſter remedy of granting new 


trials; but then it has been always upon terms, vie the 


payment of . : 


The next matter to be ES TIT is, ie far the courts” 
have proceeded in the exerciſe of this power; and parti- 


cularly what they have done after a trial at bar, after Y 
9 ſpecial \ verdict, and after a trial in cjefment. wa 


As to the firſt of theſe points, it is certain that ſome 


”” the books ſay, a new trial ſhall not be granted after a 


trial at bar, becauſe the verdict is againſt evidence, __ 
only in caſes where there is a miſbehaviour in the jur. 

3 Mod. 349. And in Salk. 650. it ſeems to be the op» 
nion of three judges, that in ſuch caſe a new trial cannot 


be granted; and the reporter makes the court ſay, that it 
was never done. But this is contrary to the caſes in Style 15 
462, 466. 1 Sid. 58. and cannot be law. Farr. 155. It 

z, allo contrary to the opinion of eleven judges, (Powell 
jiuſt. diſſenting) in the caſe of Bewdley, which was a trial _ 


at bar. Arid in Sir Chriſtopher Muſgrave and Nevinſon, Muſgrave and 

(Eaſt. 10 G. 1.) The opinion of the court was, that if a zig. 
verdict is againſt evidence, a new trial ought to be granted 
after a trial at bar; ; but otherwiſe it is 8 42h the evidence 


rightly, to find againſt the election; but they found to 
the ann. For which reaſon a new trial was granted. 


It is not — at preſent to give any opinion Whe⸗ 
tber a new trial may be granted after a ſpecial verdict, 
where one of the facts found by the jury is againſt evi- 
dence ; as it is alledged to be in this caſe. I ſhall leave 
this as a point undetermined, — the foundation of the 


caſes 


Nevinſon, ante ; 


. 
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Vaugh. 135. 


| cafes that have been cited ; which are two 5-75 viz. Nemi. 


nick and Farewell is Svc, Mich. 6 G. 1. and 2 Keb. 226, 
When that caſe in the Exchequer comes to be conſidered, 


it ſeems hard to reconcile the power of the court in 


granting a new trial, where the objection is only to one 
ſingle fact, to the reaſoning i in the books relating to the 


office of jurors, as they are judges of matters of fac. 


In Buſbells caſe much is {aid upon this head; and a dif. 
ference is there expreſly taken, by lord Vaughan, between 


a general. and a ſpecial verdict. Theſe are the difficulties : 


— this point. — 


The next queſtion 3 is « neceſſary to hs ! in the 


preſent caſe, this being a trial at bar in ejectment. Now | 
the books that have been cited againſt the motion, are 
very ftrong againſt granting a new trial in ſuch caſe ; 3 par- 
ticularly J. Jones 225. Salk. 648. By the report in Salk. 

tit does not appear for whom the verdict was; but by the 
report of the ſame caſe in Carth. 507. and alſo in a manu- 
ſcript which 1 have ſeen, it appears to have been for the 
plwsintiff: And in the manuſcript report, the opinion is 
mentioned to have been given by the whole court; though 
ſerjeant Salkeld ſays, that Rokeby juſt. diſſented. This caſe 
anſwers the diſtinction taken at the bar between a ver- 
dict in ejectment for the plaintiff, and a verdict for the 
diefendant, on account of the inconveniency of changing 
1 poſſeſnon. On the other ſide, no caſe hath been cited 
Where a new trial was granted after a trial at bar in eject- 
ment. There are indeed inſtances hereof after a trial at 

„ wins. So was lady Layton's caſe, which was an iſſue 


out of Chancery: But there the motion was granted 


againſt the opinion of one of the judges ; who declared, 


that in ejectment he was againſt granting a new trial, 


becauſe the proceedings are not final. By granting a 
new trial therefore in this caſe, we ſhould do more than 


we are warranted by the books. However, I ſhall not 
{ay that it may not become neceſſary to interpoſe in that 


. way, even in ejectment, for the ſake of juſtice. This 


hath iaduced the court from time to time to grant new. 


trials, 


e Te Terms. 12 Ge ng 7 


ü, as cales hare ariſen, which have demanded 7 
the jultice of the thing a freſh trial. And therefore 


now a new trial is always granted where the judge miſe. 
directs the jury, though the old cafes are to the contrary. 
1 Sid. 226. So formerly a new trial was denied where a 
party has been acquitred in a criminal proſecution, though 
ſome of the jury miſbehaved themſelves, (1 Lev. 9, 124.) 
but otherwiſe it is at this day. Salk. 646. And fo in 
eßectment, a cale may be (for aught 1 knew) of that na- 
ture that it may be proper to grant a new trial therein. 
The objection, that the proceedings in ejectment are not 
final, is gee applicable to the caſe of Muſgrave and 
Nevinſon ; which Was Upon a return to a mandamus. ; 


In the next "I the circumſtances of the preſent caſe 
are proper to be conſidered. And here I will premile this 
as an undoubted truth, that where the evidence is doubt> 
ful, a new trial ought not to be granted after a trial at 
bar. Now the evidence given upon the queſtion, whether 
5 defendants were in poſſeſſion at the time of their levy- - 
ing the fine, was as follows : One of the defendants wit- | 
neſſes being aſked, who was in poſſeſſion at the time of 
the death 41 Robert Dormer, which was 1726. bis anſwer 
Was, that the defendants (the daughters) were: 
he was ſent down by them to the tenants of the ee : 
and received of the tenants {mentioning Collins as one] ” 
rents amounting to 226 J. the whole eftzre being about 
| 600. or 700 1. per ann. and that he gave receipts in the 
names of the daughters, and paid the rent over to them. 
” Upon his r he being aſked about Mrs. 
Dormer, the widow, he ſaid, that {he came into poſſeſſion 
that Mrs. Dormer had 
the liberty given her of chuſing whar tenants ſhould pay 
her 300 J. per ann. out of the eſtate : 
| he received the above rent, he did not 8 whether {he 


of the manſion-houſe 17 26.- 


had made election or not: And further he ſaid, that 
Mrs. Dormer had paid money to the parſon by way of 


compoſition for tithes. Another witnels depoled, that he 


had heard Mere. Dormer ſay, that ſhe lived in the manſion- 
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| houſe by the 2 of her daughters ; ; and chat ſhe was 
' inclined to chuſe Collins for one of her tenants. Upon this 
ſtate of the evidence it is plain that there was no proof of 


an actual entry by the defendants ; and the manner in 


which the rents were received, ſeems to ſhew, that they 


had no other poſſeſſion than by receiving part of the rents 


after Mr. juſtice Dormer s death: And there was no evi- 


| dence of any teceipt but two only. What the title of te 
defendants was in reſpect of eſtate, the jury could not 

judge; and all that appeared relating to Mrs. Dormer's in- 

| tereſt was, that ſhe had 300 J. per ann. given to her by | 


the will of Mr. juſtice Hor ; which at beſt is very du- 


|  bious evidence of her eſtate. As this whole evidence hath 
the appearance of great uncertainty in it, the queſtion 
ns. 7 poſſeſſion was left intirely to the jury; and this 
= agreeable to the opinion of a very great man; I mean the 
lord chief juſtice Vaughan, in Vaugh. 1 44. For taking it 
for granted that the rent received by the defendants agent 
Was applied to their uſe, (which J ſuppoſe was the caſe) 
. alone ſeems inſufficient to determine that they 
were in poſſeſſion of the eſtate: And the verdict muſt be 
againſt all evidence, in order to intitle the party to a new = 
trial. It appeared in evidence by a ſettlement produced, 
that Robert Dormer was tenant for ninety- nine years, de- 
terminable on his life; remainder from and after his death, 
odr other ſooner determination of the eſtate limited to him, 
do truſtees for his life to preſerve contingent remainders; 
remainder to the firſt and other ſons of Robert Dormer in 
tail male, with remainders over. It further appeared, 
that Robert D. and Fleetwood his only ſon, levied a fine, 
and ſuffered a common recovery; and hs Robert Dormer 
afterwards died, leaving iſſue only four daughters, the 
defendants. Now if on this fine and recovery it may be 
taken for certain that Robert D. became ſeiſed in fee, I 
ſhould then think that the receipt of the rent by his heirs | 
is ſufficient evidence of their having been in poſſeſſion; 
4 to ſay this, would be a determination of the great 
gqueſtion between the parties, whether the fine and reco- 
* _— this operation. or n. As to the ine ; it he | 


have ſeen the reſolution of the court, under lord Holt's 


proper and legal; for that a fine and feoffment are a dif- 


= whether, as nothing is yet determined in relation to the 
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be conſidered as a fine levied by Robert D. who was tenarit © . Accord 

for years only, it operates nothing. 5 Co. 124. Int Inf AA. 2 477 
332. b. lord Coke indeed ſays, that if tenant in tail makes 

a leaſe for years of land. and afterwards levies a fine 

thereof, this is a diſcontinuance ; for a fine is a feoffment 
on record, and the freehold paſſes : Bur in Hunt and Hun and | 
Bourne, (which i is reported in Salk. 339. and of which 1 od 


own hand) lord Hoh, taking notice 4 the ſaying of lord 
cote, that a fine is a feoffment upon record, fays, that 


this is an expreſſion by way of ſimilitude oniy, but not 


ferent ſpecies of conveyance, and there is no ſuch thing 

as a feoffment upon record. A fine come ceo (he ſays) 

ſuppoles a previous feoffment ; - and they have different N 9 
operations: And he cited Buckler's cafe, 2 Co. 56. 4. thongth | 
|  thar part of the caſe has been queſtioned in Cro. Car. 424 3 
And it was allo ſaid by lord Holt, that if a tenant for 
years makes a feoffment 1 in fee, it deveſts the eftate out of 
the leſſor, (3 (o. ) but a fine by a termor nii operatur. 
Upen theſe authorities, it ſeems very clear, that in this 
alle by the fine no eſtate was deveſted, nor a fee gained. 

I ſhall ſay. nothing at preſent of the operation of the re- 
covery. Upon the whole matter the queſtion therefore is, 


defendant's right, they are not to be conſidered as mere 

ſtrangers at the time of the receipt of the rent; for the 

lleſſor of the plaintiff hath plainly a title under the ſettle- 

ment, and that of the defendants was then at leaſt very 

5 doubtful. Now it is very clear, that the receipt of rent 
is not ſufficient proof of poſſeſſion, if the perſons to 
whom it is paid do not appear to have a title, but 


are conſidered as n Hob. 322. 1 Rol. 659. pl. DE 
„412. 8 eee 2 5 i 8 


As 3 it * not appear ther the dtfendines 
have any title, and conſequently their receiving rent, 
without an actual entry, was not ſufficient to give them 
en; and as it is 2 principle always adbered to, 
that 


—_ Hilary Term, 12 Geo. II. 1738. 
1 that after a trial at bar, Thom the evidence is doubrful, 


a new trial ſhall not be granted z we are all of opinion, 
that a new trial ought not to be granted in this caſe. 


\ 
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V aughan againſt „e 
XEBT on bond At gainſt the defendant as executor of 


obligor |, to which the defendant pleads, that he recovered 
a judgment againſt the ſaid Walter in his life-time for 


240 l. and that he is executor of the laſt will and teſts 


ment of the ſaid alter; and then the defendant ſhews a 


retainer in his hands to ſatisfy the ſaid judgment, and 
that he hath not aſſets ura, Wc. The plaintiff replies, 
that defendant is executor of his own wrong, and not a 

| lawful executor. And the defendant rejoins, that after 
the laſt continuance. [there being an imparlance from 

Hilary to Eaſter term] letters of adminiſtration have been 
granted to him of the goods, Cc. of the ſaid Malter; and 
he demands judgment if the plaintiff ought further to 


proceed againſt him. To this the plaintiff demurs. 


9985 This FE Was 1 I argued laſt Eaſter term by Mr. n = 
ſon for the plaintiff, and ſolicitor general Strange for the 
defendant; and laſt Hilary term by Mr. Filmer for the 
plaintiff, and Sir Thomas Abney for the defendant ; and i: 
was again argued this term by Mr. Burrell for che plaintiff, 3 


and Mr. Haſel for the defendant. | 


It was 3 on » the ide of the . punti that neither : 
of the defendant's plans. taken Om (as me muſt 


be) is good. 


The Grſt. 18 in. r it 18 not PRE Sr that 


the gefendant is a lawful executor ; For though be be 


declared againſt as an executor generally, there is no 


other "of charging him. 3 in the replication. 
it 


the laſt will 3 teſtament of one Walter [the 


e 


—— 
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it is 53 ſhewn, that he is only executor de ſon tort. 
Now that ſuch an one cannot retain, appears by Conlter's 
caſe, 5 Co. 30. 8. C. Moor 527. S. C. Cro. El. 630. 
8. C. 1 Roll. 922. Telv. 137, 1 Mod. 208. 2 Mod.51. 


As to the other plea, this is ill; (1) FRA it ON a 
waiver of the former plea, and the matter therein con- 
rained is. not pleadable in bar, but only in abatement, 

2 Lev. 190. 1 Salk. 256. That it is a relinquiſhment of 
every thing comprized in the firſt plea, may be deduced 
from the reaton of the common law, which does not ad- 
mi of pleading two diſtin matters in bar of the whole 
Iz; from the old manner of pleading puis darrein 
con fuance, (Co. Entr. 517. b. Raſt. Entr. 549.) and alſo 
from che conſtant form of proceeding, where iſſue is taken 
on the plea puis darrein continuance ; in which caſe a venire 
Fele is awarded to try the iſſue joined between the par- 
dises; and at. niß prius the firſt plea is never tried. Cro. 
Fac. 261. From this laft circumſtance it follows, that if 
| the defendant may take advantage of the matters 1 
3 pleeded, wiz. the judgment and defect of aſſets, it might 
de very prejudicial to the plaintiff; for he could not plead 
a tiel record, or controvert the want of aſſets, becauſe 
the lurrejoinder mult only traverſe the rejoinder. And 
WH though to ſome purpoſes an adminittration relates to the 
death of the inteſtate, yet it ought not in the preſent caſe, 
as it would hurt a third perlon; which a relation never 
| ſhall do. Oo. Lit. 150. 4. Hob. 49. 2 Vent. 180. 1 Salt. 
„ 25;. For theſe reaſons the lalt plea is a waiver of the 
former; and 101 it appears by Bro. Waiver 23, as;  Regula | 
= 7 Placitandi 63. Hale's Analyſis 138. Cro. El. 49. And 
7 though in Hb. 1 8. C. Moor 871. it is held, that a 
plea puis darrein continuance is a waiver of the former plea 
upon iſſue joined, but not after a demurrer; yet this di- 
ſtinction was diſallowed in Barber and Palmer, (Salk. 178.) baer a 
of which cafe Mr. Filmer ſaid, he had a manuſcript report, * Ree: 
which is as follows: Debt on bond, to which defendant 093; 
pleaded a compoſition ; and the plaintiff demurred. The 
defendant pleaded puis darrein continuance, a defealance of 
3 the 


4%. 338% ——— Gon —_ 


the defendant would have reſorted to his firſt plea: Bur 
the court held, that this was relinquiſhed by the laſt. Be. 


—_ bond. But 2 — held, that what was . 38 
a deſeaſance, amounted to a covenant only; w 


ſides, in the preſent caſe the laſt plea is a departure from 
the firſt, (Co. Lü. 304. Bro. Replication 26.) and Utterly 


inconſiſtent therewith. Bro. Continuance 60. For in the 


one, the defendant ſets up a right to retain as executot; 


(which implies a will to have been made; in which caſe 
no adminiſtration could be granted. 1 Rol. 907. pl. 4.) 
and in the other as adminiſtrator : Whereas the intereſts 2 
and powers of an executor and adminiſtrator are in many 
reſpects very different. Nod 279. b. 280. 4. 2 lift. 
397. 50. 28. 4. (2) This laſt plea is ſubſtantially I 
= becauſe it comprizes a matter which hath been done by 
the defendant himſelf, and might have exiſted at the time 
e firſt plea, if it had not been owing to his own 
lacheſs. "ow Continuance 60, 81. And there are many 
| caſes where a perſon ſhall loſe the benefit of a thing by 
bis own lacheſs, which otherwiſe he might have availed = 
himſelf of. Bro. Lacheſs 14. Co. Lit. 3 1. b. 131.4. 5G. 
88. 4. (3) The matter here pleaded will not ſo much as 
abate the writ, much leſs be a good plea in bar, becauſe 


the defendant might have adminiſtred ſome; and perhaps 


, :of the 2 s goods before the adminiſtration; 
nnd conſequently the plaintiff may charge him either as . 


executor de ſo fort, or as adminiſtrator. | 2 Ven. 1 79. 


On the other fide it was « ltd. hex an executor, | 

uvlels he ſhews himſelf to be a lawful one, cannot re- 

tain; and that where a perſon acts as executor de ſon tort, 
and afterwards takes out adminiſtration, he may be 

| charged either as executor or adminiſtrator. Cro. El. 192. | 

But it was urged, that the juſtice of this cafe is clearly | 
with the defendant ; for as he ſhews himſelf in his re- 


joinder to be an adminiſtrator, (which is admitted by the 
demurrer) he has a right to retain his own debt, as well 
| aza lawful executor: And in both caſes the retainer may 
be given in eridence. Plowd. 184. 1 And. 24. 2 2 

N . 684 
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x al. 8. 1 Roll. 922. fl. 2. Hob. 127. 1 Brown. 7; 3. 
75. Grey againſt Briskal, at ni prius in Middleſex, Tin. — 
| 6. In this caſe it was held by lord chief juſtice 
* | Brdwicls, upon the above authorities, that a retainer may 
be given in evidence. And that an adminiſtration relatas 
to the death of the inteſtate, eſpecially for the purpoſe of = 
preſerving a right, or purging a ſuppoſed wrong, which 
the adminiſtrator was guilty of before, appears by Kyle 
337. 8. 1 Roll. 923. S. C. cited and admitted for 
jan. in 2 Vers. 180. VVFFFFF A Iu STR 


| As to the. 1 that a len puis darrein continuance 
z a waiver of the firſt plea; "a1 is true when they are 

inconſiſtent : But in the preſent caſe there is no incon- : 
| fiſtency. For in the firſt plea the defendant doth not 
plead, but only admit, that he is executor ; and what th 
relies on is the judgment and his right of retainer ; which —- 
laſt point is fortified by the rejoinder. And the reſt of 
_ the ple relating to the judgment and aſſets may properly 
be inc ted therewith, as the only circumſtance RR 
| parted from i is the defendant” s being an executor. Co. My 
304.4. a 337. S.C. 1 Roll. 923. pl. 12. Beſides, 
this is not only conſiſtent, but very hows and 
true; neither could the defendant have plant in a dit» 
| ferent manner; for he could not ſay, at the time of the 
frſt pla, = way he had not acted as executor, or that be 
was adminiſtrator. 1 Mod. 208. Neither is ; the par . 

— by this way of pleading. | : 


- | Objedted, That i it is ; owing to the lacheſs of the defer - 
TT. dant * had not adminiſtration before. Anſwer : The 
granting of an adminiſtration is not the act of the party, : 
but of a court; and for aught appears, it might _ been 

a matter ſub jndice pending the preſent ſuit. It may 

_ therefore without prejudice to the defendant, * ic mult 

be admitted, that where the matter pleaded puis darrein © 
continuance 28 from the act of the party himlelf, it is a 
Vaiver of what is 3 . — if the words 


* verifica- 5 
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3 —— relifla” are inſerted: in- the plea : And F It 
Pierce aud Was held ! in Pier ce and — Trin. 11 NV. 3. 


Paxton. 
S. C. t Lord 
Ravm. 691. 


SC Selk 510 In the principal cal the court > aa that: a matter 


S. C. Caf 
l 4 which was in eſſe at the time of the firſt plea, cannot be 


541.. taken advantage of by way of plea puis darrein continuance: 
And ſo perhaps (Lee C. J. ſaid) is the caſe when the non- 


exiſtence thereof is owing to the lacheſs of the party. 


And they allo ſeemed to admit, that where a plea puis 


darrein continuance contains the words | relifta verificatione |, 
or is inconſiſtent with the firſt plea, it is a waiver thereof, 
according to the caſe of Barbar and Palmer. But the 
whole court agreed, that i in this caſe the rejoinder 1 is good, 
both pleas being conſiſtent; and it not appearing to be 
owing to any fault in the defendant that the adminiſtra 
tion was not granted to him at the time of the firſt plea. 
For (as to the firſt point) it muſt now be taken hes the 
defendant was charged in the declaration as executor de 
ſon tort ; and the firſt plea muſt be underſtood in the 
— ſame ſenſe: So that this plea i is not departed from, but 
fortified by the rejoinder ; as it is thereby ſhewn upon 
| what grounds the defendant adminiſtred the goods of the 
inteſtate. And as to the time of granting the adminiſtra- 
tion, this cannot be conſidered or intended to be owing 
to any lacheſs in the defendant, becauſe the granting of 
adminiſtration is the act not of the party but of a court, 
which is no more in his power than the act of God. MW. 
the plaintiff hath loſt any advantage by this. manner of 
35 8 it ariſes from himſelf, becauſe he might have re- 
| plied per fraudem, or aſſets ultra: Whereas this matter he 
waives, and places the whole ſtrength of his caſe on the | 
want of right in the defendant to retain ; ſo that he 


| obliged the defendant to plead in the manner he hath 
done, and he could not * otherwiſe. But Probys jult. 
inclined to think, that as the antient way of pleading was 


ore tenus at the has. the firſt plea and rejoinder conſtitute 


but one defence ; and conſequently the plaintift may put 
any part thereof 1 in Tue. TE Fr” 
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Upon the whole record Kn no right appears for 
the plaintiff; for though a perſon taking out adminiſtra- 
tion after having intermeddled with the s of a de- 
ceaſed, ſhall not thereby defeat a ſuit Bare brought 
againſt him as executor de ſon tort, becauſe the action was 
well commenced, and the appellation of the defendant 
right, yet ſuch adminiſtration will legitimate all interme- 
diate acts ab initio, and juſtify a retainer. 1 Roll. 923. 
8C. — 37. 1 Sid. 76. 8. C. 1 Keb. 285. r 


judgment nif, Te. by the end of the term for the d- 
fendant. And the reporter believes no cauſe was ; ſhewn 
tothe contrary. FI 


— 
Sabbarton againſt Sabbarton and orhere,. 
Di „ feet to AK 1 Se, <A II 


8 | #2" 3 8 > = 0 77 wy I : a 3 . = 3 413. 5 ; 
3 HIS was a caſe {ent out of 115 court of cha cery, 5 — 
b the late lord chancellor Talbot, tor the opinion 


Ny of tis court, and 1 It Was as follows: 


C Sabbarton bile geiled 41 lands i in ow and ms 8 
ſeſſed of a conſiderable ſtock in the bank of England, and 
in the orphans fund, by his laſt will dated 20 April 17 10. 
deriſed and bequeathed the ſame unto truſtees, and to 
the ſurvivor of them, and the heirs, executors and admi- | 
niſtrators of ſuch ſurvivor, upon truſt to pay the rents 
and produce of the ſaid lands and ftock to Catherine Carr 
for her life; and if ſhe do marry Benjamin Sabbarton, then 
after the death of the ſaid Catherine Carr in truſt to and 
for the ſaid Benjamin Sabbarton for his life, and after his 
death in truſt to and for the firſt ſon of the ſaid Benjamin 
Sabbarton, and Catherine Carr and his heirs male, and ſo on — 
to the ſecond, third and fourth, and all the other ſons of 
n the ſaid B. S. and C. C. and their heirs male reſpectively, 
| according to ſeniority of age and priority of birth; and 
2 yo 88855 fog 
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for default of ſuch ifſue male, then in truſt for the 
daughter and daughters of the ſaid B. S. and C. C. equally 
to be divided between them ſhare and ſhare alike. And 
in caſe there ſhall be no iſſue of the ſaid marriage, then 
in truſt to Md for the iſſue of the ſurvivor of them the 
aid B. S. and C. C. but if neither of them the ſaid B. g 
and C. C. ſhall leave any iſſue, then in truſt for his [the 
teſtator's] ſiſter Sarah Sabbarton for her life, and after her 
deceaſe, in truſt for all ſuch child and children as his [the 
teſtator's] brother John Sabbarton {hall leave living, or his 
wife enſeint with, that ſhall attain the age of twenty-one | 
| years, and to and for the heirs, executors and adminiſtra. 
tors of ſuch child and children, equally to be divided be- 
tween them ſhare and ſhare alike, as they ſhall attain the 
gage of twenty-one years; and if no ſuch child or children 
ſhall attain the age of twenty-one years, then in truſt for 
the teſtator's right heirs. But in cafe the ſaid C. C. ſhall 
not marry the ſaid B. S. then in truſt after her death 
for the ſaid Sarab Sabbarton for life, and after her death in 
truſt for the child and children of the {aid John Sabbartonn 
that ſhall attain the age of twenty-one years, and to the 
heirs, executors and adminiſtrators of {ſuch child and 
children, equally to be divided between them ſhare and 
| ſhare alike, as they ſhall reſpeCtively attain the age of 
twenty-one years; and if no ſuch child or children ſhall 
attain the age of twenty-one years, then in truſt for 
the teſtator's right heirs. And the teſtator gave the re- 
duum of his real and perſonal eſtate to the ſaid Catherine 
)) W 


7 of 55 Sabbarton the | teſtator died ; and after wards the 


marriage between the ſaid Benjamin S. and Catherine Carr 
took effect. Then Benjamin died, and afterwards Catherine, 


without leaving any iſſue, Catharine having firſt made her 
will, and one of the defendants her executor. Sarab, the 


teſtator's ſiſter, alſo died without leaving any iſſue, ſhe 
having firſt intermarried with one of the defendants, who 


is her adminiſtrator. John Sabbarton the brother died in 


the life-time of Catherine Carr, leaving two ſons Foſeph and 
WD 5 Benjamin, 


* 


— 
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Benjamin, both of whom were then twenty-one years old 
and upwards. And Joſeph., the eldeſt fon is dead, leaving 
iſſue only one child Jane, an infant, now living; who by 

her next friend has brought a bill for a moiety of the 

bank-ſtock, which, with the money in the orphans fund, 
remains in the ſame condition it was at the time of ma- 


king the will. | es 


Ihe queſtion propoſed by the court of Chancery was, 
whether the bequeſt of the perſonal eſtate in the bank 

and orphans fund | which that court directed ſhould be 

conſidered as a term of years in land] to the child and 
children of John Sabbarton that ſhould attain the age of 

| twenty-one years, be good or not, under the circumſtances 


r 


And this point was argued laſt Eaſter term by Mr. Chute 
| for the plaintiff, (who claimed under the bequeſt to the 

child and children of John) and by Mr. Filmer for the de» 
fendants, (viz. the executor of Catherine, Cc.) and this | 
term it was again argued by ſolicitor general Strange for 
the plaintiff, and ſerjeant Eyre for the defendants. = 


On the part of the plaintiff it was argued, that in this 
| cafe two queſtions are proper to be conſidered; (1) How 
the law now ftands concerning executory deviſes as to 
terms of years. (2) Whether the preſent bequeſt can be 
ſupported upon thoſe grounds. As to the firſt point, the 
| hiſtory of executory deviſes is now throughly underſtood ; 
| and therefore it is needleſs to trace them to their fountain- 
head. Ir is ſufficient to ſay in general, that for the con- 
veniency of farmers and leſſees, who are poſſeſſed of terms 
of years, this kind of deviſe is now greatly favoured, and 
carried much further into execution than formerly. Origi- 
_ nally they begun in the caſe of truſts in equity, but they 
are now extended to legal intereſts, and are good in all 
| cales, unleſs it be in ſuch where they induce a perpetuity. 
| Now that is a perpetuity where an eſtate is abſolutely 
| | Unalienable, though all mankind juin in the conveyance g 


Tilary Form, 12 ; Geo, II. —_ 


Caſes! in Fall. 
Prec. Ch. 72. 


And it is greatly disfavoured, becauſe it prevents the fluc- 
tuation of property, which in a trading. country is at- 
tended with great inconveniences. An executory deviſe hath 
therefore certain limits ſet to it: At firſt it was confined 


to a ſingle life in being ; afterwards it was an to a2 


number of concurrent lives in being, becauſe 1 


8. C. Cro. El. 40. After the deviſe to the ſons, the lands 


are given to the daughters of Benjamin and Catherine, wich- 
out any words of inheritance : And this ſhews an unifor- 
mity of intention in the teſtator, that their ſons and 

daughters ſhould have the whole term, though the limita- 


3 I 


effect 
this is but for the life of one perſon, ſcil. the longeſt liver 


of them. In the caſe of Lloyd and Carew, in the houſe 
of lords, it was enlarged to one year after a life in being; 
and in/Maſſenburgh and Aſh, (1 Vern. 234, 257, 304.) t th E 
twenty-one years after a life in being; which is the | 
furtheſt ſtep it has yer proceeded. (2) As the law there. 
fore now ſtands, the bequeſt under which the plaintift 
claims is good, there not having been any exiſting eftate 
reaching further than the lives of two perſons in le 6 
the ſame time; at the end of which the whole term muſt 
have become veſted in ſome perſon or other. If Benjamin 
and Catherine had happened to have had either a fon or 
daughter, by the deviſe to ſuch iſſue in tail the intire 
term would have been veſted in them, and there would 
have been an end of all further limitations: And the law 
Will certainly wait till it be ſeen whether the ſurvivor of 
two perſons in being ſhall leave any iſſue or not. Here 
both Benjamin and Catherine died without iſſue, ſo that 
upon their deaths the contingency was at an end: And as 
the children of John were both twenty-one years old at 
the time of his deceaſe, (which was in the life of Catherine) 
there was no need of any waiting on the account of age. 
Ir cannot reaſonably be objected, that Benjamin and Cathe- 
rine took an eſtate-tail by force of the words | and for 
want of iſſue male]; for an eſtate for life is expreſly giren 
to Benjamin and Catherine; and thoſe words are deſcriptive 
only, and plainly refer to their firſt and other ſons, and 
ought not by implication to be extended to them. Sav. ) . 


only, which never took elfect, the deviſe over to the 


| caſes were cited: Higgens and Darby, Salk. 155. 8. C. = 
2 Vern. 600. Fargent and Gant, Abr. Ca. Eq. 194. Martin 


deviſed a term of years to Francis Leigh for life, and after 


male of ſuch eldeſt fon; then to the ſecond and other 
ſins of the ſaid F. L. in he ſame manner; and in default 


"Hs Term, 12. 2 Ti 1738. . | 
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tons to them be Fr IE expreſſed. It is farther {aid 
in the will, [and if there ſhall be no iſſue of the ſaid 
marriage | the meaning whereof is, © if there ſhall be 
no daughters”: For the word [iſſue] is a good word of © 
5 purchaſe. 1 Salk. 224. The words afterwards are, [if 

neither of them the ſaid Benjamin and Catherine ſhall leave 

any law ful iſſue. ] | Now this muſt neceſſarily have hap- 
pened at the time of their deaths; to which the word 

fee] properly refers; and therefore this materially dif- 

fers from a limitation upon a dying without iſſue ; in 

which caſe a deviſe over is void, becauſe that contingency 
may never happen, or not till alter a long ſucceſſion. e- 
ſides, though in the caſe of a freehold the words [if 
be dies wichout iſſue] create an eſtate- tail; yet other- 
wile it is in the caſe of a term of years, becauſe here 
| the whole term goes to the party's repreſentative; and 
therefore theſe two caſes are to be conſidered i in a different 5 
light. Upon the whole therefore, as the intire term neren 


- drums veſted in any perſon, but it veſted in poſſibility 


children of John is good. And to this point the following 


and Long, 2 Vers. Ft. K Abr. Ca. Eg. 192. Stanley _ . 


and Leigh, at the Rolls, 16 Fuly 1734. Dorothy Haren ir Ty 


bis death to the eldeſt ſon of Francis Leigh and the heirs 


ol ſuch iſſue, to his daughter and daughters, equally to 
be divided between them; and in default of daughters, or 
in caſe of their death before twenty-one or marriage, then 

to the plaintiff, Francis L. died without iſſue. And it 
was held by Sir Foſepb Fekylh maſter of the Rolls, (1) That 

the limitation to the plaintiff was good, becauſe it did not 
tend to a perpetuity : For that it would be ſeen at the 
death of E. L. whether he Ihould leave a ſon or daughter, 

or not. (2) That if F. L. had left a child at the time of 

* death, the whole term would have become veſted in 


4R ſuch 
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ſuch child, and it would have been tranſmiſſible to hj; 

hs repreſentative. And the maſter of the Rolls cited Higgey, 

wil. Rep. and Darby as in point. Gore and Gore, Brook and Taylor, 

„ 1731.) That was a caſe ſent from the Chancery, by 

Taylor. lord chancellor King, for the opinion of this court; and 

ic was this: A term of years was deviſed to the teftator's 

daughter Mary for life, and after her death to the fruit of 

her body, with a remainder over. Mary died without 

iſſue ; and the opinion of this court was, that the -limitg. 

tion over was good, becauſe it muft be determined upon 

Mary's death who ſhould take the term. And the court 
| Blew nd of Chancery afterwards was of the fame opinion. Blew 

and Marſhall, in Chancery, Auguſt 1732. A. perſonal 
eſtate was bequeathed to 4. for life, and afrerwards to 

ſuch children as ſhe ſhould leave at the time of her death 

who ſhould attain the age of twenty-one ; and the limi- 


tation over was held good, | 


nnn 


On the other fide it was argued, that this cafe depends 
upon the words of this will, and upon the ſtate in which 
things were at the time of making it: For if ſubſequent 

accidents are to be taken into conſideration in theſe caſes, 

it would produce much confuſion, and no limitation would 

be void in its creation. Swinb. part 7. cap. 11. Now here 

both the real and perſonal eſtates are given by the ſame 

words; which plainly ſhews the intention of the teftator 

co be, that they ſhould go together. With reſpect to the 

_ * freehold premiſes, an eftate-tail paſſes thereby to Benjamin 

and Catherine, notwithſtanding the limitation be to them 

for life: For the words [if neither of them the ſaid B. 

and C. ſhall leave any iſſue] are words of limitation, and 

mean the ſame as if it had been ſaid, | for default of fuch 

« iſſue]. If there be indeed any difference between theſe 
two expreſſions, it ſeems to be in favour of the defendants, 

| becauſe the firſt ſeems to refer to the time of the patty's 

death, but the other hath no ſuch relation, but may pro- 

rly extend to the end of the world. As to the word 

iſſue], this is a collective term, and takes in the whole 

generation, according to lord Hale's opinion in the * of 

b Kinę 
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Kine and Melling And it is plain by the penning =. 
will, that the preſent teſtator knew the difference between 
the words [iſſue] and [children], and between the ex- 
preſſions of [dying without iſſue | and | when iſſue ſhall 
fail. ] Love and Windham, 1 Lev. 290. Higgens and Darby, 
| Salk. 156. Langley and Baldwin, (cited in Mod. Ca. in Law | Langley and 
and Eq. 2 58, 384.) Thar was a caſe ſent out of Chancery S. C. Abr. Ca 
for the opinion of the court of Common Pleas 1707. and 4 aha 
was thus: Lands were deviſed to Fonathan Langley for life, 

with a power to make a jointure, remainder to his rſt 

and other {ons unto the ſixth fon in tail, and if he died 

without iſſue, remainder over. And it was held, that 

J. L. took an eſtate-tail. Shaw and Weigb, in the houſe of * gg 
4 1729. 4. deviſed lands to his wife for her life, 5 8 Abr. Ca 
then to truſtees, in truſt for his two ſiſters during a 
natural lives, diſpuniſhable of waſte; and if either of the — . — 
teſtator's ſaid fitters ſhould have iſſue, in truſt for ſuch *” 
Ne of the mother's ſhare, or elſe in truſt for the ſurvivor 
of them and her iſſue; and if both ſhould happen to die 
without iſſue, and their iſſue to die without iſſue, ben 

the teſtator deviſes the premiſſes in remainder over. * . 
it was held, that the two ſiſters had an eſtate-tail. as 
therefore in the preſent caſe an eſtate- tail i in the Freehold 
lands paſſed to B. and C. the whole term in the leaſe- 
bold ly became veſted in them, becauſe the . 
ſame words mult neceſſarily have the ſame meaning: And 
this will plainly appear by the caſes after cited. But ſup- 
| poling that the whole term was not veſted in B. and C. 
the limitation to the children of Joby | is void, becauſe its. 
| to take place after ſeveral contingencies, Which are too re- 

| mote; for, as appears from what is before mentioned, 

that A1 was not to take effect till after a failure of 

iſſue by B. and C. Dyer 7. 1 Ref. 611. 1 Mod. 1 14. Forthe on. 
Duke of Norfolk's caſe, 3 Chan. Ca. Love and Windham, coun, an he 
1 Lev. 2.90. 4 S. C. 1 Mod. 50. 8. C. 1 Sid. 490: CONES. 


i 7 court of Chan- 
em. Leu | cery, ſee Caſes 
en . # 75g "op. | Talbot 250. 
£ | 5 2 Will. Rep. 
| | SOT, | | 631. 


_  Scudamore 


. 8 Mr. Deniſon, that the cuſtom intended by the defendants 


5 
"OY — be ſatisfied: And to i Was determined in Magworth and 
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Scudamore againſt Hearne and his wife, 


E BT on bond a gainſt the defendants 28 drminiflry 
tors : To which "they plead, that there is a cuſtom 
in London, that if one citizen of L. becomes indebted to 
another citizen of L. upon a ſimple contract, and remains 
ſo indebted at the time of his death, an action of d debt 
will lie thereon in the ſheriff's court againſt his admini 
ſtrator as upon a conceſſit ſolvere; and they aver, that 
one of the defendants and the inteſtate were citizens of 
L. and the inteſtate was indebted within the city, &. 
and then they plead ſeveral judgments recovered 1 in the 


ſheriffs court of L. for the ſaid debts, ä 


And upon 2 4 to this 41 it was + cbjelied by 


is not well ſet out, it being ſtated only, that an action of 
da—ebt lies againſt eres for a debt due on a ſimple 
Contract as on a conceſſit ſolvere; whereas this is not ſuffi. 
cient to give the 3 4 any kind of priority, 
unleſs it be added, that the adminiſtrator is bound to 
pay it as if it was due on obligation. Snellings caſe, 
5 0b. 82. b. The conſequence hereof is, that as it appears 
on this record, the ſuits in the ſheriff's court were brought 
after the preſent action, d e notice was given of the 

5 plaintiff” s demand, this muſt be be paid preferably to the 
judgments here pleaded. But it was ſaid by Mr. Deniſon 
that if an executor ſuffers judgment for a ſimple- contract 
debt of his teſtator, he may diſcharge this though there 

be a bond- debt, unleſs he had previous notice "thereof. | 
But per Chapple juſt. it has not yet been carried ſo far a 
this; but where the judgment is by compulſion, and 
there is no notice of the other debt, the judgment may 


* in C. B.] 


1 
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In the „ e cafe Lee C. J. alſo objedted, che "7 
not ſhewn in the plea the contract was made within the 
city, it being ſaid only, that the inteſtate was indebted to 
the party within the city: So that (for aught appears) the 
contract might have been made elſewhere. And this, he 
laid, is a ftrong exception. 1 


And Mr. Deniſon ;nforming FOR court that he had ac- 


_ quainted lerjeant Draper, who was counſel on the other 
ſide, with the exception now taken by him, and that the 
ſerjeant had refuſed to defend the plea, judgment v was given. 


for the e 


4 _ * ORE: . = 


Archer, on s the « deni; of Honky, againſt 5 


4 napp.. 


- Notion having hour made laſt © term for ſlaying _ . 


7 hw Pollard malls a e to hs kor x the 


7 flaintiff for 430 l. and afterwards borrowed of him 80 J. | 
and 32 J. for which he gave his bond only. The defen- 
dant Snapp afterwards purchaſed of Pollard the equity of Ho 
| redemption of the mortgaged lands for 600 L. but retained 
- thereout 112 J. and gave a bond to Pollard (wherein = 
much 1s recited to be oe to Hankey on bond) for paying 
to Pollard 1121. if he could redeem the premiſſes without 
= diſcharging Hankey's ſaid bord-debt ; and if not, for pay- 
- Ing the money to 3 And an "diva hath been ſince 
brought by Hankey 3 Pollard for the 1 12/7. due on the 


bonds ; and a judgment obtained therein, with 2 ceſſer 
cxecutio. 


5 Upon a 


bY ene in an ejectment brought upon a mort= 
4 gage, on the payment of principal, int>reſt and coſts; and 
it being then referred to the maſter, as uſual, his report 
was now moved for by lolicitor general rauer | And the 
caſe. was * to be this : 8 
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Upon this report it was ſiſted by Mr. Colicitor for the 
leſſor of the plaintiff, that the proceedings ought not to 
be ſtayed without Pollard's paying as well the bond- debt as 

the mortgage-money, it being an eſtabliſhed maxim, that 
where a perſon applies for equity, he muſt do it. And 
the aſſignee of the equity of redemption ſtands on the ſame 


footing "with the original mortgagor, eſpecially as he had 
. here previous notice of the bond-debt ; and allo took x 


ſecurity on that account, by retaining the money in his 
hands. Abr. Ca. Eq: 13 2 Vern. 177, 691, 698. 


On the other file; it was argued by Sir Thomas Ang, 
ard Mr. Barnardiſton And they cited Ar. Ca. Eq. 325, 
Wood, on the and I 00d, on the demiſe of Cowhurſt, and Mortimer and 


_ demiſe of 


 Comburtt, az others, Hil. 1 G. 1. in this court. One Millward there 
" mortgaged a copy bold eſtate to the leſſor of the plaintiff, | 
and afterwards took up of him a further ſum upon bond: 
And a motion was made, and a rule granted, for ſtaying 
"the proceedings in ej-Ament, and delivering the evidences _ 

to the heir of the mortg. gor, on his payment of the 5 


Mortimer. 


"I 


mortgage: money and colts. 


f And in the principal ale] it was reſolved 1 the ahh 
1 Vern. 244. court; i FT 'F hat where an eſtate 1s mortgaged, and after- 


Vide Prec. 


Ch. 4% Wards money taken up by the ſame perſon on bond, the 


1 Will. Rep. 


„ mortgagor is not obliged upon ſuch an application As the | 
= preſent to pay the bond-debt, becauſe in his hands it is 
no lien on the lands, as a judgment is; for if he was, by 
the ſame reaſon be would be obliged 10 pay even ſimple- 
contract debts. But in ſuch caſe the heir is obliged to 
diſcharge the bond-debt, as well as the money due on the 
mortgage, in order to prevent circuity of action: And fo 
it is where ſeveral ſums are lent on ſecurities of a like 
nature; as firſt upon perſonal pledges, and afterwards on 


a note; according to the caſes cited out of Vernon's Re- 
ports: Becauſe in this caſe the executor is in the ſame 
ſituation as the heir in the other. (2) In this caſe the 


purchaſer 1 is in the ſame condition as the original mort - 


3 gagor 
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gagor would have han if no purchaſe had been made, as 

he had notice of the bond-debt: But then as the mort- 
gagor himſelf would not be liable to the bond - debt, the 

purchaſer cannot be ſo. And his retainer of the money, 

and giving the bond makes no difference, the bond being 
given conditionally, and founded on the very queſtion 
now in agitation, and conſequently not fraudulent : Other- 
" wiſe perhaps it would be, if the retainer had been general 
for paying the bond- debr, becauſe then it might be con- 


fidered as part of the agreement, that the money ſhould 
be applied. in diſcharge of the bond. 


"Log 0. 5 alle God; char W te ſtatute this court 

exerciſed this dilcretionary power, as well in the cafe of or pol 
mortgage, as of a forfeiture for non- -payment of rent; in N 
both of which caſes the court, according to the rules " 
equity, did ſtay the party from proceeding at law, IF - 
8 compelling him to take the — * due to him. es 


_<—_— 


7 be King againſt Harman and others. 1 
| Certiorari kak been granted for as removal of 
I Heveradl orders for appointing overſeers, and alſo for 
| convicting the perſons ſo appointed for refuſing to act in 
ide office, Fl ſuperſedeas was now prayed by vir Thomas 
| Zbney to this certiorari, quia erronice emanavit And he ar- 
| .gued, that an appeal lies in this caſe, by ſect. 6. of 43 El. 
C. 2. and a certiorari doth not lie till an appeal is brought, 
for that the party cannot paſs over a ſeſſions per ſaltum. 
Salk, 147. Farr. 10. 6 Mod. 40. And in the caſe of 
The King and the inhabitants of Warwick, lord Hardwicke, Xing and in: 


? habitants of 
chief %. 7a ſaid, that where an appeal lies, a certiorari Wauick. 


granted may be taken off the file. 


c ho” 


Sir Thomas Sia alſo objected, that in this caſe, there 


being ſeveral orders, there ought to have been more than 
de certiorari. | 


But q 


haabitants of 


2 ww 7 
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But it was held by the whole court, that where an 
order of juſtices is made, and there is but one party who © 
hath a right to appeal, (as in the cafe of orders of ap. 
pointment, and of orders made upon an overſeer's abſence 
or negligence in the execution of his office) and he waives 
his paivilege of reſorting to the ſeſſions, and eleCts to come. 
to this court, a certiorari lies for removing the orders, 
there being no reaſon againſt the party's being received: 
For the authority of this court is never taken away by an 
act of parliament, without ſpecial words therein for that 
purpoſe. But where there are two parties having a right 


to appeal, and the time of appealing be fixt by the law, 8 


(as in the caſe of ſettlements, where the time is limited to 


the firſt ſeſſions) it is not reaſonable to grant a certiorari 
till the time is elapſed : And fo is the rule in Salk. 147. 
to be underſtood. And in the preſent caſe, there being 
no time ſet for appealing, if it be a ſufficient objection to 


a certiorari that an appeal lies, a certiorari can never be 


granted. Lee C. J. alſo ſaid, there may be cafes ſo cir- 
cumſtanced, where a certiorari hath been and ought to be 


| Ring ond in denied; and ſuch was the caſe cited of The inhabitants of 


= * | 


Warwick, where a certiorari was prayed pending a ſefhons, 
and the party had made his election by appealing thereto. 
And he ſaid, that he would not aſſert, an appeal does 
not lie as well upon an order for refuſing to act as over- 
a as on an order for negligence in the office; j the E 


words of the ſtatute being very — 


A to ths other objeclion, the court id, ert is e 


: _ weight in it; as all the orders removed a to the 


{ame perſons, and the {ame matter. The motion Was = 
therefore denied. 
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The King and the inhabitants of Suren 


in Devonſbire. 


N ad of juſtices was made for the removal of 
' Thomas Willes and his wiſe, and their children, from 


Sowton to Sidbury ; z which order upon appeal was ſet aſide: 


And the caſe appeared upon the ſellions order to be this: 


| ſaid rent, he left the eſtate, and having an eſtate in his 


3 own right for a term or terms of years of the value of 


Thomas Willes the pauper rented an * in Sowton at 
the rent of 100 J. per ann. and being diftrained for the 


191. 10 s. per ann. in Sidbury, he went there, raking 1 , 


| for, his home or habitation : And the ſame being in the | 
: poſſeſſion of an under-tenant, in conſideration of 3 J. paid 
by the tenant, the pauper accepted a ſurrender of his 


leaſe, and had the keys of the houſe delivered to him, 
and took poſſeſſion of the eſtate. He continued at Sid- 
bury from November to April, and occupied the eſtate du- 


ring that time, cutting the hedges, weeding the ground, and 
| ſowing turnips therein; but be paid no taxes, and had no 
ſtock on the lands, nor had any goods, not ſo much as 
bedding, in his houſe at Siabury, but lodged at a publick 
houſe there as a gueſt or traveller, without having 2 pare 
ticular room aſſi gned to him. During the pauper's ltay 


at Sibury, he e there forty days in the whole, but 
not ſucceſlively and altogether ; and went frequently to 


the pauper ſold his eſtate, and went back to Sowton, from 
whence he was removed by the juſtices order to Sidbury 


Gowton to ſee bis wife and children, who were left be- 
bind, and remained at Sowton, where he ſtayed ſomerimes 
5, 3 at a time: And he went to other places about his 
affairs, and was at other places for ſo long a time as at 
Siabury during the ſaid five months. Afterwards in April 


with his wife and children, the youngeſt of whom was 
about eight, and others about twenty or thirty, But it 


os was 


nn... 


—— CA —— 


was not ſtated that any of them had gained any ſettle- 
ment of their own. 


* 


2, And it was moved laſt term by ſerjeant Huſſey to quaſh 
the order of ſeſſions, and to confirm the original order; 


| and he argued, (1) That the father was well removed by 
the firſt order to Sidbury For a perſon by living upon his 


own eſtate gains a ſettlement, although he continues there 


for a few days only; and this not by any act of parlia. 
ment, but by conſtruction of law, becauſe no one ſhall \ 
be deprived of or removed from his property. In the 
caſe of The Pariſhes of Walton and Montpealy, Mich. 2 G. 1, 
it was laid down as a* general rule by Parker C. J. that by 
coming to and dwelling upon an eſtate of his own for 
forty days, a perſon gains a ſettlement. And in the caſe 
of The Pariſhes of Eaſt-Goodaway and Munclere, it was held, 
that a certificate-man, who came and lived upon à copy» = 
hold eſtate which he had in the right of his wife, gained 
thereby a ſettlement. In the preſent caſe the pauper's 
intereſt in the eſtate appears to be a beneficial one, it being 
| ſtated, that he had it for a term or terms of years in his 
own right; that it was of 19 J. 10s. per ann. and that 
he fold it. Beſides, the court will intend it to be a 
beneficial intereſt, unleſs the contrary appears. The Pariſhes 
of Heaver and Sunbridge in Kent, Trin. 8 G. 2. It was 
there ſtated, that the father of T. G. the pauper had an 
eſtate for ninety-nine years, which he held at the rent of 
5. per ann. and he deviſed it to J. G. upon condition to 
pay 20 l. to his mother, if ſhe ſhould live long enough = 
do ſpend the ſame: And it was determined by lord Hard- 
' wicke, that the intereſt ſhall be intended to be of a bene- 


5 Pariſhes of 98 


Walton an 
M.-uontpealy. 


Pariſhes of 
_ Eait-Gooda- 
way and Mun- 
clere.- © 


Pariſhes of 
_ Heaver ord 
Sunbridge. 


ficial nature. As to the time of the pauper's reſidence at 


Sidbury, it is mentioned to be five months; and though he 


was abſent for ſome part of the time, this is not material; 
a reſidence for forty ae 6 in the whole, and not ſucceſſive- 


vated the eſtate, and took it for his home; fo that it was 


ly, being within the ſtatute. He was certainly a com- 


morant, for the purpoſe of attending the leet. And as 


to the manner of his reſidence, it appears that he culti- 


ſuch 
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ſuch a reſidence from whence the pauper could not be re- 
moved, and conſequently was ſufficient to acquire a ſettle- 
ment. It has been held, that if an apprentice is bound in 
one pariſh, and lodges in another, he gains a ſettlement 
| in the place where he lodges. And it appears by the 13, 
14 Car. 2. cap. 2. ſet. 1. that a ſojourner may gain a ſet⸗ 
tlement. With reſpect to the value of the eſtate, it is 
worth 19 10 s. per ann. and conſequently above 30 l. 
ag therefore this caſe falls within the ſtatute of 9 G. 1. 
5 (2) In the preſent caſe the ſettlement of all the 
"Ads attends that of the father, they being a part of 
his family. The Pariſhes of —— and Marſton, Trin. 1 G. 1. Diete — 
There the father, after gaining a ſettlement in one pariſh, 4 5 
acquired a new one in another, by renting an eſtate there, 
but left his children behind him, and afterwards died. 
And it was held, that the children were ſettled in the = 
if pariſh. But otherwiſe i it is in the caſe of a mother; oy 
zs it was determined in The Pariſhes dh St. Catharine near Pariſhes of St, 


Catharine and 


5 the Tower and K. George i in » Southwark. Es 0 OE 
3 e - "Wu. # Rand 


* 2474 


25, e the . matter ha. the (= OY and. 
g children | were well removed, by the original order, 
Sabury. PRES 


On the a fide it was obj ed by k Mr. Gundry to the 
ſettlement of the father at gala; (1) That his intereſt 
in the eſtate does not appear to be ſufficient for this pur- 
poſe: For it is only ſtated to be a term or terms for 

ears, without mentioning the number of years, or whe 

ther it was a beneficial intereſt, or how the pauper ame 
by it, whether as executor or ces. one 
chaſer. And if it was by Purchaſe, this ſhould have been 
ſhewn to have been made before the act of 9 G. 1. or if 
the purchaſe was made ſince, the confideration-money . 
ſhould have appeared to be 30 l. or upwards. Now none 
of theſe circumſtances can be ſupplied by intendment, as 
in the caſe of renting a tenement, where it is not ſet 
out to be of 10 l. per ans. this ſhall not be preſumed. 
And ſo it is where notice is — and it be 7 
only, 


a5 


. 


| 3 that a perſon aN to reſide in a pariſh, without 


ſhewing that he gave notice. Sall. 472. (2) The man. 


ner of * pauper's holding the eſtate is not ſufficient for 
the gaining a new ſettlement, as it appears by the circum- 

ſtances hereof that he did not intend to reſide at Sidbury, | 
| Salk. 524. 8. C. 5 Mod. 416. Neither was his ſtay there 


long enough for that purpoſe, for it is lated, tha he did 


not continue at Sidbury for forty days ſucceſſively, and 
that he was for as much of the five months at Somton a 


Sidbury. He might not perhaps be abſent from Somton for 


forty e days: And it is as reaſonable that ſo ſhort 
and broken an abſence ſhall not avoid a ſettlement, as that 
a reſidence, for the ſame time and in the ſame manner, 
ſhall gain one. Upon the old law, a reſidence for forty 
days was neceſſary for a perſon to attend court-leets. And 
on the ſtatute of Car. 2. an inhabitancy for forty days is 


neceſlary, though 1 ir muſt be admitted that thele need not 
be 3 a 285 1 


8 But n the a was well wal to 49 I 
Ps children were not, becauſe they are all above the age 
of nurſe-children : And the reaſon why nurſe-children ” 

ſhall follow the ſertlement of the parent is, becauſe they 
tand in need of his care; which does not extend to the 
preſent caſe. Salk. 470, 482, 528. The Pariſhes of EA. 
Goodaway and Weſt-Goodaway, Trin. 7 G. 1. The Pariſhes 
of St. Michael | in Norwich and f d. M in 2 


Feat. 2 G. 2. 


1 Lee 55 4 The pauper had FOOT" no aan 1 
Sourton if he obtained one at Sidbury, which is the point 


in queſtion, And to determine this it is proper to be 


conſidered ; (1) Whether it appears he had ſuch an in- 
tereſt in the eſtate as was properly his own, and contra- 
diſtinguiſhed to a rack-rented eſtate. The caſe is not ſtated 
ſo fully as it ſhould have been; for it ſhould have been 
| ſhewn 4 what title the pauper came by the eſtate, whe⸗ 
ther by act of law as an executor, or by deviſe or pur- 
chaſe, or in what other manner. As this is not done, we 
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cannot intend that he was a purchaſer thereof, and conſe- 
quentiy this caſe does not fall within the late act. Tou- 


ever, upon the circumſtances ſet out in the ſeſſions order, 


| the eſtate does ſeem to be of a beneficial nature, and the 
pauper is mentioned to have had it in his own richt, and 


conſequently the quantum of the value is not material, 


becauſe the owner has a right to be where his eſtate lies: 


And ſo it has been determined. (2) The next matter to 


be conſidered is the pauper's reſidence at Sidlury. It is 
_ rightly admitted at the bar, that it is not neceſſary, upon 
the ſtatute of Car. 2. the continuance ſhould be for forty 
days ſucceſſively. In the caſe of The Pariſhes of Edgware Ps Pariſhes of 
and Harrow, Eaſt. 12 Ann. it was held, that a reſidence pow 
: for forty days, where the party is irremovable for that 
time, gains 2 ſettlement. And upon the old law, when 
a man came to a place, on the firſt day he was regarded 
WA ſtranger ; ; on the ſecond, as a gueſt; and on the 
third, as an inhabitant: And a place of ſettlement (which 
is a modern term, and has ariſen from the acts of re- 
moral) is a place of habitation. Now in this caſe it is 
plan from what is ſaid under the former head, that the 
|  pauper was irremovable whilſt he was at Sidbury ; and 
though he lodged at a publick houſe, this is not very ma- 
WM n; becaule a man may have 100 J. a year in a pariſh, 
and no houſe there. And the reaſon of his going to Som- 
ton and other places is mentioned to be for the purpoſe of 
ſeeing his family, and about his affairs. Objected, That 
the party's ſettlement at Somton was not determined, be- 
caule it does not appear he was abſent from thence fer 
| forty ſucceſſive days. Anſwer: This point depends on the 
queſtion, whether he was long enough at Sidbury to gain 
one there; for if ſo, then he loſes his former ſettlement 
at the other place. Upon the whole therefore, we muſt 
| take the eſtate to be a beneficial intereſt, and the property 
| of the pauper. And his reſidence at Sidbury was ſuch as is 
wfficient to gain him a {ertlement there. 
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| Buckwacr, Blackwater, where that objeftion was taken by Mr. Ree, 
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4s to the other point, there has been forne diverſity 4 

opinion amongſt the judges, how far the ſettlement o 

children ſhall be derived from that of the father. In 

re of the caſe before cited of Edgware and Harrow, it was ſaid 


— by Parker C. J. that a child cannot be ſent to the place of 
the father's ſettlement, unleſs the child hath been there; 


. 


for that he derives 4 ſertlement from his father, not as hs | 


doth an inheritance, but by reaſon of his being in a place 
from whence he could not be removed whilſt he was with 
bade of his father. But in the caſe of The Pariſhes of Everſley and 


Ewerley a 


the court held, that a child may be ſent to the place of 


Hos his father's ſettlement though he hath never been there; 


which was that cafe, but the child was only two years 


Eat Good Old. In the caſe of The Pariſhes of Eaſt-Gocdaway and Weſt 


away and 


| Wel-Good- Goodamay, Trin. 7 G. 1. where. the child was of a con- : 


away. ſiderable age, and parted from his fat her, it was held, 


that he could not be ſent to the place of his father's ſetle- | 
St, Marthew's ment: And fo it was reſolved in the cafe of St. Matthew's 


Norwich aud 


St. Margaret's Norwich ard St. Margaret s Ipſwich ; where the child had 
* been twelve years parted from his father, and emancipated 5 
1 from him, and alſo married. This therefore is the true 
ON Minton, that where a child remains in his father's houſe, 
and has gained no ſettlement of his own, his ſettlement 

ſhall attend that of his father; but atherwile | it is where 
he has been ſeparated from his father, and has gained 1 
ſettlement of his own. The conſequence is, that as in 
this caſe the children have always continued in the father's 
family, and it is not Rated that they have gained a ſettle- 
ment of their own, though ſome of them are twenty or 
thirty years old, they are ſettled where the father is. And 
5 the law is the lame in the caſe of a mother 4s of a father. 


The ref! of ho court was of the {ame opinion with the 


chief juſtice, upon both points, and for the ſame reaſons. 


And therefore the order of juſtices was fiow confirmed, 
and the order of leſhions _ 


4 Note; 


— . 
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| Note ; The exception to the ſettlement of the children 


| was over-ruled upon the firſt argument, but the order 
conlifting of many circumſtances, copies thereof were 
then directed to be given to the jadges, in 2 to con- 
ber the other 1 - 


nt. ** 


Key. adminiftrater, &c. againſt Lifter. d 


EBT upon two Ne one of which was * 
304. and the other for 10 J. 10s. and the plaintiff 


n . ple ads payment, 
but on the trial hh no defence, and the } jury found for 
* Sons and — * 1 W 


And it was this term moved by Mr. — to amend 


. * declaration, by inſerting 40 J. damages inſtead 1 
and it was inſiſted by him, and ſolicitor general Strange, 5 
that this ought to 2 permitted, it being no alteration in 
che verdict or judgment, but in the declaration, and only - 
ef a ſingle 4 2 And it tends te the furtherance of 
Juſtice. And beſides, the miſtake is to be conſidered a 
E the miſpriſon of the attorney. . 


But che whole court was 3 of opinion, that the 


matter prayed to be amended cannot be called the miſpri- 
ſion of the clerk, it being the demand, and conſequently 
the inſtruction, of the plaintiff; and therefore it anna 
be altered. For the court hath no authority to 3 ? 
the party's own demand; and the ſtatute of H. 6. (upon 
which this motion mult be founded) hath been 3 ) 
to extend only to the plain apparent miſpriſion of the 


clerk, where he had ſomething before him to go by. The 


only way therefore for the lain to have taken was, to 
have remitted ſo much of the damages as . what 
is laid. The motion was therefore denied. 1 


** 


— 


Hilary Term, 12 Geo. 11. 3s. 


Note; It was objected at the bar to this motion, the a 
writ of error has been brought, and therefore the plaintiff 


zs too late in his application. To which it was anſwered, 


that he is ready to pay the colts thereof, if the defendant 


will waive the writ of error ; and this if he refuſes to do, 


then it appears the writ was brought for other errors, 
And Mr. ſolicitor ſaid, this was the common practice in 
the Common Pleas. And Mr. Taylor cited the caſe of Croſs 


and Speed, Eaſt. 10 G. 2. where a rule was granted ac. 


cordingly. But in the principal caſe the court refuled the c 
motion, for the reaſons above mentioned. 


GC 
— 


The King againſt Dore. 


W againſt the defendant for dren flaing e 
having been removed by certiorari, and affirmed in 


e chis court, it was moved by Mr. Filmer, that the coſts be 
referred to the maſter for taxation in an adverſary way ; 


| the defendant having given a bond for the coſts, parkunt 
to the ſtatute of 13 W. & M. c.10. J 3 


Againſt this it was argiad by bieter 3 france; | 


. that an affidavit having been made by the proſecutor that 
| every penny ſet down in the bill of coſts hath been 
paid by him, he ought to be reimburſed the ſame, it 
being the deſign of the act, that the proſecutor ſhould 
have nothing to pay even to his own attorney: Whereas 


upon ſtrict taxations, many items are always dilallowed 
or leſſened. 


* 


But per cut”: | Alhough the words of the _ are, © fall 2 
* coſts and damages, yet the proſecutor ought not to 


have ſuch allowed as are unuſual or unreaſonable : And it 


is for the benefit of the defendant that an affidavit is re- 


quired; the reaſon thereat being, that there may be = 
* coll 


P- I * 


4 
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yr as cannot be proved but on the oath of the proſe- 
cutor. And Probyn juſt. ſaid, that the bill ought to be 
taxed as bes i — and client. A rule was there- - 
fore granted for referring the bill to the maſter. 


HR 


Chambers caſe. 


Mues for a writ of ene for exempting 

= Charles Chambers, clerk and vicar of Dartford, and 

a proprietor of lands within Dartford: Freſh Marſh in Dart- 
ford, from ſerving the office of collector and expenditor 
for the ſaid level. And an affidavit was produced, that 

| Mfr. Chambers held the lands as vicar of Dartford; and that 

| the ſame are glebe lands. And the motion was principally 
founded on Dr. Lee's caſe, 1 Vent. 105. 8. C. 1 Lev. 33. 
A C. 1 Mod. 282. 8. C. 2 Keb. * . . 


5 on the other fide it was o argued by 1 Wright od 
Mr. Filmer, that a clergyman is not exempted either by 
ſtatute or common law from the ſervice of this office. 
Ihe ſtatute of Magna Charta, c. 1. confirms only ſuch pri- 
vileges as clergymen had at common law; and the ſame 
thing is meant by lord Coke in his comment on this ſtatute, 

(2 Inſt. 3.) where he ſays, that clergymen are not obliged 
do ſerve any temporal office; as he ſeems to explain it in 
21ſt. 62 5. and there with agrees the opinion of lord Hot 

in 6 Mod. 140. That ſtatute therefore does not extend 
to the ako caſe, becauſe the office in queſtion ariſes _ 
ftom act of parliament. - And it hath often been ſettled, 

that in reſpe& of eccleſiaſtical poſſeſſions, perſons are not 
_ exempted from charges and offices created by act of par- 
liament. They are bound by the ſtatute of Winton, the 
ſtatutes for repairing of bridges, and of watch and ward; 
notwithſtanding this laſt is a perſonal {ervice, and of a 
low and ſervile nature, and very laborious. Style 151, 162. 
2 Roll. 272. I Vent. 273. S.C. 2 Lev. 139. 8. C. 2 Keb. 


4 * 475. 


* 


334 Hilary Term, 12 Geo. II. 1738. 
476. Clergymen frequently act as juſtices of peace, and 
in the commiſſion of ſewers. Caflis's reading on ſewers 243. 
And they are compellable to aft in theſe offices, becauſe 
the King hach a right to the ſervices of all his ſubjecdz. 
Their eccleſiaſtical revenues are alſo liable to all parlia- 
mentary charges as well as other eſtates, though the pay. 
ment of taxes be a ſervice of tenure. As to the preſent 
office, it is one of high cruſt; it is an office which tends 
to preſerve the property of the church, as well as other 
poſſeſſions ; and it is for the benefit of the whole county: 
And conſequently it is a very proper ofnce for a clergy. 
map, and not beneath the dignity of his profeſſion to a0 
in. It is alſo material, that by the ſtatute of 23 H. 2. 
c. 5. a power is given to the commiſſioners of ſewers to 
make expenditors, without any exception; and the words 
of the act are, according to their diſcretions- And 
the King himſelf is not exempted from this office; for in 
Adocks and yards it is exerciſed by the officers of the crown. 
As to Dr. Lee's caſe, the reaſon given by one of the judges 
does not/ hold here: And as to the preſent point, it is 
only the opinion of one judge againſt another. Beſides, 
this office may be exerciſed by deputy ; and then the 
reaſon of the. privilege now claimed (as appears by the 
writ of privilege itſelf) fails, and the principal ſhall not 
be exempted. 1 Lev. 233. 8. C. 2 Keb. 309, I, 


1 
a_ — a__ * * 


An affidavit was therefore produced, that this office is 
exerciſeable by deputy: And allo that it hath been the 
conſtant uſage for the commiſſioners of ſewers, ſince the 
year 1635. to appoint expenditors by turns; and that 
thirty- four clergymen have ſerved this office ſince the caſe 
of the archdeacon of Rocheſter, which was in the time of 
Rena em r-  S — TY 


A” 


In ſupport of the motion it was argued by ſolicitor 
general Strange, and Mr. Chipping, that the general rule is, 

that a clergyman being Deo militans, ſhall not be obliged to 
intermeddle in ſecular affairs. F. N. B. 175. 2 Ivf. 5 


—— 4 1 pa 
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And the whole tenor of the books f is, that they are ex- 


empted from ſerving temporal offices, becauſe perſons of 


that profeſſion are ſuppoſed to be always engaged in their 
cure: And for the ſame kind of reaſon attornies are privi- 
leged perſons, they being ſuppoſed to be always attendant 


on the courts. Cro. Car. 389. 1 Pent. 29. S. C. 1 Lev. 
265. There is no difference, as to the preſent point, be- 


tween an office at common law and a ſtatute- office; as ap- 


An. A mandamus was there prayed to ele& an overſeer * 


My the room of a widow woman, who had been choſen into 
the office; and a peremptory one was granted, becauſe 
women are excuſed from ſervißg offices at common law, 


and by the ſame reaſon they ought not to be obliged to 


erxerciſe theſe offices by ſtatute. * to the act of HY 
the power thereby given to the commiſſioners to appoint ” 

| officers, is not an abſolute one, but a power bounded by 

| the law; for the words are, doing therein, Scl after 

-. 5 che hs and ſtatutes of the realm, Oc! And at the 

time when that act was made, clergymen were not obliged _ 

to ſerve this office, and conſequently are not ſo now. 
Neither can a deputy be appointed under this ſtatute, be- 

cauſe he cannot be fined. And it ſeems to be petitio priv. 

dpi to ſay that this may be done, becauſe if a clergyman” 

s not obliged to exerciſe this office, he need not make 

a deputy. Beſides, he may not be able to procure one; 

and then muſt himſelf incermeddle in lecular affairs, cone | 

trary to the above rule. EN - 


For theſe reaſons, ad upon hy authority * Dr. Lee's 
cale, and 6 Mod. 140. the whole eourt (Page jult. abſente) 


were clearly of opinion, that Mr. Chambers is not com- 


pellable to exerciſe ths office ; the firſt caſe being directly = 
in point, and ftanding upon both the reaſons given in the 
-books; and the other being contrary to the d diſtinction 


taken between an office at common law, and under act 


of parliament. And Lee C. J. ſaid, that the uſage in 


ns caſe hath no influence on the preſent queſtion, for 
the 


pears by 6 Mod. 140. and The Qucen and Henley, Eaft. Bag, —_ 


3c 
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au exemption being RIVER? as A privilege, any perion 


— 


intitled to it may certainly waive it if he pleaſes. 


A -wik of privilege was therefore granted. 


by 


— 


* executrix, &c. againſt Jennedy. 


N aſſumpf fit the plaintiff declares, that whereas A.B, 
(her teſtator) i in his life-time, at the ſpe cial inſtapce 


and requeſt of the defendant had drawn, 3 and in- 


groſſed ſeveral deeds and writings, and done other buſineſs 


#4 the defendant as an attorney, and had allo laid out 


201. for and on the account of the defendant, and that f 


whereas ſince the ſaid reftaror's deceaſe, the plaintiff at tbe 
ke inſtance and requeſt had laid out 20 J. as executrix of 


| A. B. in and about other buſineſs of the defendant, and i 3 


finiſhing the ſaid deeds and writings, the ſame having not 


on been compleated by the ſaid teſtator, the defendant, in 


conſideration of the premiſſes after the ſaid teſtator's death, 


| promiſed the plaintiff to pay her as well ſuch ſums of 


money as the teſtator ſhould deſerve for the ſaid buſineſs, 


and had been laid out by him as aforeſaid, as ſuch money - 


as had been laid out by the plaintiff, c. To this the | 
defendant pleaded the ſtatute of limitations; 5 and the * 
tiff was — nonſuited. 


Andi it was a laſt Trinity t term 12 ſerjeant Urling . 


that the maſter be directed to tax the defendant his coſts. 
And he argued, that (by the ſtatute of Glouc. c. 1. 23 H. 8. 
c. 15. and 4 Fac. 1. c. 3.) in all caſes where the plaintiff 


is intitled to coſts, the defendant is {ogoo when he prevails: I 


And for a conſiderable time even an"executor was obliged _ 
to pay coſts ; though afterwards it was ſettled, that as 
he ſues only en auter droit, he is not within the ſtature of 
H. 8. and that this act muſt be taken in towards an expo- 
ſition of the other ſtatutes relating to coſts. The reaſon 
of exempting executors from coſts is, becauſe they are 


2 


1 


JF. 


— 
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ſuppoſed to be not conuſant of the rights of their 8 
(ro. Fac. 229. Now in the preſent caſe the plaintiff ſues 


for what is due to herlelf, and upon à contract made by 


herſelf; and therefore this does not fall within the reaſon 
before mentioned, nor the words of the ftatutes of H. 8. 

and Fac. 1. She need not have named herſelf as execu- 
trix, which is to be conſidered as ſurpluſage; and the in- 


ſerting ſome counts in the declaration relative to the 


teſtator is only an artifice to ſcreen the plaintiff from 
colts. For thele reaſons the plaintiff ought to pay coſts, 


even ſuppoſing that the money, if recovered, would have 
been aſſets. Hutt. 79. Latch 220. 1 Vent. 92, 109. 

 Henkins & * againſt Plume, Salk. 207. 8. C. 6 Mod. 9 1. 
8. C. * is cemp. Ann. 135, 174, 255. e 


* 


his own time: And upon conſideration of all the books i it 
was held, that he ſhall pay colts, becauſe he need not 


| hare 3 as executor. Portman and Caine, Hil. 12 G. 1. 
in K. B. Debt on bond by an executor, the condition of & C. 2 L 
ubich (upon oyer) appeared to be, that the defendant 


hould not hunt in the teſtator's ground. Defendant plead- 
ed performance, and the plaintiff atligns a breach, (ſcil. 
that the defendant hunted, Oc.) in his the plaintiff's time. 


4 1 8 Verdict 


On the other fe it Was argued by folicior: general 5 
Strange, that the plaintiff ought not to pay coſts, becauſe 
the duty aroſe in the life-time of the teſtator. The ori- 
ginal of the defendant's being liable is the retainer of the 
teſtator to do buſineſs for him as an attorney; and if he 
did not retain the teſtator, he is not liable to this action. 
All that the plaintiff hath done is the compleating the 
buſineſs begun and left imperfe&t by her teſtator as his 

executrix; and it is expreſiy alledged, that ſhe laid out 
the money as executrix: So that this redounds to the 
benefit of the teſtator, and the money recovered in this 
action would have deen part of the teſtator's eſtate; and 

the preſent action could not have been maintained in the 
5 Plainr; ;f#'s name only. On this {ide were cited Salt. 207, 
314. 6 Mod. 91, 1821,  Panler and Delander, Trin. 1 G. 1. Pauler and . 


3 Delander. 
8 Trover by an executor; and the converſion was laid in 


Portman and | 
Caine. 


Raym. 9292 
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Verdict for the defendant: And upon a motion to tax 
the defendant his coſts, the court was of opinion; that the 
plaintiff ought not to pay coſts, becauſe he was under 2 

neceſſity of declaring as executor ; and therefore denied 
the motion. As to the objection, that the count in the 
teſtator's name is here inſerted by artifice, in order to in- 
title the plaintiff to coſts; it was anſwered, that ſuppoſing 
this action to have been brought both in her own right, 
and alſo as executrix, the declaration would have been ill 
on demurrer. To which point Lee C. J. agreed. 


— 


But the court doubting of the principal queſtion, and 
the ſame depending upon the particular manner in which 
the declaration was penned, copies thereof were ordered 
to be delivered to the judges, and the cafe to ftand over 
for the opinion of the court. And this was now delivered 
by the chief juſtice to the following effect. e 


In order to determine the preſent queſtion, it will be 
proper to inquire how the law ſtands as to the point of 
executors being obliged to pay coſts. The general rule is, 
that an executor plaintiff ought not to pay coſts upon a 
nonſuit; and the reaſon is founded upon the words of the 
ſtatute of H. 8. agreeably to which the ſubſequent act of 
FJac. 1. hath been taken. Upon this reaſon a great ſtreſs 
was laid by Mr. juſtice Eyre, in the caſe cited of Pauler 
and Delander; where he ſaid, that the foundation of ex- 
cuſing executors from coſts is not that what they recover 
is for their own benefit, but it is that they are not within 
the words of the ſtatute of H. 8. which mentions “ actions 
brought on contracts made between the plaintiff or any 
b other perſon,” and © for offences and wrongs perſonal 
immediately ſuppoſed to be done to the plaintiff, Oc. 
Now where an executor is plaintiff, though the cauſe of 
caalction accrues to him as ſuch, yet if he need not name 
Nicolas, ag. bimſelf executor, he is liable to colts. And fo it was 
8 held in the cafe of Nicolas, adminiſtrator of Milbore, and 
ale Killi- Killigrew, Hil, 10 V. z. in C. B. Action by an admini- 
8" og ſtrator of a ſoldier againſt the colonel for the arrears of 
© Raym. 436. 58 = — — o— | pay 


"Hil Term, 12 2 Geo rm 7 359 


pay paid by the agent to the 3 after the ſoldier's 
death, as for money received for the plaintiff's uſe : And 
the plaintift being nonſuited, the queſtion was, whether 
he ought to pay "coſts. It was urged by the defendant's 
counſel, that the plaintiff muſt pay cofts, as the action 
is brought for money received for his uſe ſince the inte- 
ſtate's death, and the naming him adminiſtrator is ſurplu- 
ſage; and that it had been often ſo determined. And 
meh C. J. ſaid, that as the plaintiff hath counted for 
money received for his uſe fince the inteſtate's death, the 
naming him adminiſtrator is nothing to the purpoſe ; and 
it muſt be taken as it appears on the declaration. To 
which Powel juſt. agreed. The ſame point is laid down as 
a general rule by Hob C. J. in the caſe cited of Fenkins 
and bis wife againſt Plume, 1 Salk. 207. The caſe indeed 
of Eaves and Mocato, in Salk. 3 14. (and which is cited in 
Jenkins and Plume as an infimul computaſſet) is contrary to 
this: And I have ſeen a minuſcripe report of the {ame 
| eaſe, w which agrees with the report thereof in Salteld. But 
it does not appear who were in court; and the determina- 
tion ſeems to be a very extraordinary one. Thar caſe 
mult not, I think, ſtand for law, it being directly con- DOE 
trary to Fenkins and Plume; which was ſubſequent to it; 2 
and alſo to Nicolas and Killigrew, which was before it: 1 
| Both of which caſes are exactly agreeable. And herewith 
agrees the caſe of Wallis and Lewis, Mich. 4 Ann. Action Wl and. „ 
on the caſe as executor, wherein the plaintiff ſet forth, 5. C. „„“ 
that the defendant was indebted to him for money of F 
teſtator's received by the defendant after the teſtators e | 
death to his uſe, Wc. and it was objected, that there was EE 
no profert of the letters teſtamentary. But Hoſt C. J. ſaid, - || 
that the declaration being grounded upon a promiſe made NC 
to the plaintiff himſelf, che naming him executor was ſun 14 
pluſage, and therefore there was no need of a profert : 
And judgment was given for the plaintiff, So in trover 
by an executor, where he declares upon his own poſſeſhon, 
and a converſion in his own time, he is ſubject to colts ; 1 
as it was held in Pauler and Delander, Paſ. 1 G. 1. and in Fauler and 


——̃ — againſt Shafto. In actions brought — an infimul — 
| com- _ | 
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Jones and 
Wilſon. 
S. C. Rep. 
temp. Ann. 
N 56. 


computaſſet with an executor, there was ſome doubt 2 
merly, whether he be liable to coſts; but it is now ſettled 
that he is, becauſe the accounting with the executor doth 
not create any new duty. T. Jones 47. Upon thele au- 
thorities it is very clear, that where an executor-plaintiff 
by his declaration ſhews a cauſe of action accrued to him- 


2 {ince the death of his teſtator, he is ſubject to coſts. 
And ſo it is where a plaintiff hath a cauſe of action as 
executor, and another cauſe of action in his own right. 


Jones and Wilſon, Mich. 8 Ann. Aſſumpfit by an admini- 


ſtrator; and he lays in one count a promiſe made to his 
inteſtate, and in another count a promiſe is laid as made 
to himſelf ; defendant pleaded non aſſumpfit, and the plain- 
tiff was nonſuited : And it was held, that he muſt pay 

| coſts for all, becauſe the nonſuit goes to the whole. The 
caſe cited of. Portman and Caine (which hath been very 
rightly cited) is certainly law, becauſe there the contract 
was made with the teſtator bimſelf: And conformable. 
therewith is 1 Vent. 92. But thele caſes are not contra- 

| Ny to che others before cited. | 


8 The next matter to be conſidered | is, whether upon the : 
ſtate of the preſent caſe, and the abore authorities, the 
plaintiff ought to be excuſed from coſts. Now here is 


no expreſs contract, but 1 in the firſt part of the declaration 


tere is a quantum meruit, and an aſſumpfit for buſineſs 

done, and money laid out by the teſtator. If this were 
all, the plaintiff would have been obliged to ſue as execu- 
trix, and conſequently would not be liable to coſts. But 
then ſhe goes on, and ſays, that ſhe laid out money her- 

ſelf after the teftator's death, &c. Now this ſhe might 

| have recovered in her own name, it being no ——_ 

between the teſtator and defendant, but only a quantum 
meruit; on which count ſhe could have recovered nothing 
but what was laid out by herlelf. It is indeed alledged, 
that the plaintiff laid out this money as executrix ; but 
notwithſtanding this, and though the money recovered 
would hare been aſſets, yet as ſhe would have been ſubject 
to colts if ſhe had made herſelf plaintiff in her own right, 
2 : Eg” 


—22— 


: 22 


n 
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ET 


38 "the might have - done, ſhe ſhall not be excuſed * 


coſts now. So in trover, where the goods are taken out 


of the executor's poſſeſſion, though after the recovery the 


damages will be aſſets, yet he is — to coſts; as ap- 
years oF the caſes before cited. 


We are therefore all of opinion, that the defendant i Is 


intitled to coſts. And a rule was granted accordingly for 
the taxing them. 


Note; ; Upon the firſt argument, the court Adios to 
be of opinion, that if a contract is made with a teſtator, 
and begun by him, and after his death is compleated by 


his executor, and it be one intire contract, the executor, 


in an action brought by him thereon, is not ſubject to 
coſts, becauſe the matter aroſe in the teſtator's time, and 


the executor was obliged to perfect it out of the aſſets, 


N and is liable to an action if he does not. And Chapple juſt. 


put the cale, where one undertakes to levy a fine, and 


dies before it be ns. 2g Ve. But; f in the principal caſe 7 


the contract 1 is not intire. 


1 The King and the inhabitants af Harehy, 


was no comp laint ſet out therein: And this, he ſaid, 


| had been held a fatal objection. To which it was an- 


5 22 by Mr. Makepeace, that 1 It 1s only. matter of form. 


But per curiam, Page juft. 3 This i is the founda- 
tion of the juriſdiction of the Julſices; and therefore they 


N the order. 25 


OTION by Sir thaw thi to ank an po TY 5 
juſtices for the removal of a pauper, becauſe there 
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. 


Redway again ſt Poole. 


OTION by ſerjeant Draper to amend a wk of 
II inquiry, by altering the return, and making it 


conformable to the award thereof upon the roll. And he 


argued, that there is no ſuch return as is mentioned in 
this writ; and here is ſomething to award by. And he 


cited Salk. 52. Hammond and Gatliffe, Hil. 11 G. 2. in K. B. 


and Hugbes | and OY chert cited. 


"On the other fide it was urged by Mr. Don, . 5 
this is a void return, no day being given t to the party. 


But norwithſtanding this rn che court gave leave 


. | to amend on ad colts. 


5 Th Je 2 of f Woolfanton 3 Uroxeter 


11 


in the county of Stafford.” 


, The pauper | was bound apprentice by indenture to a 
weaver at Uroxeter, who had with him 9 J. 10 5. (the 

ſame being pariſh- money) but he had no ſtock or work 
to employ the apprentice in. One of the indentures was 
ſeeled and delivered by the maſter, and the other by 
F. S. overſeer of the pariſh of Moolſtanton; and the 

indentures were allowed = confirmed © by two juſtices 


* of the peace,” but the boy was no party thereto, and 


they were ſtamped with one ſixpenny ſtamp only, [ which _ 
Was the point the ſeſſions founded their opinion upon |. 


The "NR was a cripple from his birth, and not 
capable 


3 
— , 


| N 3 of juſtices Was ade for the 3 of a 
I pauper from Moolſtanton to Uroxeter; which upon 
appeal was quaſhed: And the caſe, as s ſet out in | the order 
of leſſions, was this : Eh 


ae FP 4 ate 1 4 


„ 
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5 of doing any buſineſs ; and was carried to his 
maſter on an horſe behind his grandmother againſt his 
conſent: And he lived fix or ſeven months with his 
maſter, who then abſconded. 


I was moved this term by ſolicitor general Strange, 
chat the order of ſeſſions be quaſhed. For (as he argued) 


though the boy was not a party to the indentures, yet as 
the e was by the overſeer of the pariſh, and with 
the concurrence of two jultices, it is ſufficient upon the 


© ſuture of 43 El. c. 2. 7 5. And as to the objection 


ariſing from the ſtamping, all indentures of apprenticeſhip, 


where the binding is * pariſh-money, are excepted from 


the additional duties, by 8 A. c. 9. |. 40. and the practice 


in ſuch caſes always hath been to ſtamp the indentures 
Vith one ſixpenny ſtamp only. The conſequence hereof is, 


that by the pauper's living with his maſter above fory : 


* he yue a ſettlement : at Uroxeter. 0 a ; 


on the a ſide | it was 2 by Sir Themes this, 


Mr. Legg and others, that in this caſe the binding was 


EY malls (1) Becauſe it does not appear that one of the 
jultices Sa confirmed the orders was of the quorum, it 
2 - ſaid, © two of his Majeſty's juſtices of the 
By the 43 El. it is neceſſary that one of the 
-aflices he of the quorum ; for the words of the ſection re- 
lating to this — are, by two juſtices of peace afore- 
ſaid; which muſt refer to the firſt ſection, which men. 


tions « two Juſtices, one whereof is of the quorum.” 


(2) All the overſeers ought to have concurred in the i in- 


dentures; whereas it is ſtated only, that one, of them was 


ſealed by .S. overſeer of the poor, c. and though : 
it is mentioned afterwards, that the binding was by the 
overleers, yet this is to be rejected, as being repugnant. 


(3) The boy himſelf is no party to the indenture, which 


is a neceſſary requiſite upon the ſtatute of 3, 4 W. & M. 


c. 11. / 8. 1 Salk. 479. 8. C. 5 Mod. 329. (4) It 


does not appear for what time the apprentice is bound; 
_ wheres I the © 43 El. 2 —— ought to be, in the cae 
eee — 


— 
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of a male child, until he be twenty-four years old. And 


therefore where the binding is not for that time, it is in- 
ſufficient to gain a ſettlement; as all powers created by 
act of parliament muſt be exaQly purſued. (5) The in- 


| dentures are not duly ſtampt. And in the caſe of The 
| pariſhes of Cureden and Leland, for that reaſon a binding 


Was __ to be inſufficient for gaining a lertlement. 


1 pears. to have been fraudulent ; it being ſtated that the 
boy was a cripple, and incapable of 5 any buſineſs; 

chat he was carried to the maſter by force, and that the 
maſter had no flock or work: All which circumſtances are 


It was ao objected, that * binding and . 


evidences of fraud. 


It Was replied by Mr. eber vn and Mr. Ford, in 


_ anſwer to the ſeveral exceptions taken to the binding; 


5 ( ) That the clauſe in the 43 El. mentions only © juſtices : 
© of peace aforeſaid," without ſaying © ſuch juſtices as 
* aforeſ2id :” And in the third ſection mention is made of 
roles of peace, without requiring one to be of the 
quorum. Beſides, the ſeſſions knew whether either of the 
jules who made the original order was of the quorum or 
not: And as it is ſtated, that the indentures were allowed 
5 d confirmed by two juſtices, without their making any 
doubt thereupon, all neceſſary ingredients are to be in- 
| tended as well in the caſe of an order as of a ſpecial ver- 
dict. Earl of Sbrewsbury's caſe, 9 Co. 5 1. b. (2) It muſt 


be taken that J. S. was the only overſeer, which is not 


unuſual. (3) By the 43 El. the overſeers and Juſtices 
only are impowered to bind poor perſons apprentiges, 
without making the concurrence of the apprentice neteſ- 
ſary ; and if this was the caſe, the ſtatute might eaſily be 
_ evaded. Betides, it would be intirely uſeleſs, as no ation 
can be brought againſt the apprentice. (a) It is never 
| ſtated in orders, that the binding 1 is till twenty-four : For. 
as to this the ftatute is directory only, and it is only a 
circumſtance intended for the benefit of the maſter ; and 
at t farthelt the omiſlion hereof makes the binding voidable 
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only. Agreeable to this are the determinations in the caſes of | 
The inhabitants of Cherbury and Arſcot, Eaſt. 9 G. 2. (w mere does & 
the binding was till — and of St. Peters and 1 
St. Nicolas in Ipſwich, Trin. 10 G. 2. Where one was bound & Nes“ 
apprentice for four years only; and yet it was held ſuffi- 
cient to gain a ſettlement. As to the laſt objection to the 
binding, this hath been already anſwered. But ſuppoſing 
the objections to the binding to be material, yet as here 
- hath been a colourable one at leaſt, and the pauper ac- 
tually lived under it for above forty days, he hath gained 
a ſettlement by the 3, 4 V. & NM. for it would be very | 
_— if ſettlements under a apprenticeſhips were to 
be nie exo becauſe every requiſite relating to the — 
t N purſued. e | Uh 


As to the obj ection of fraud, it was anfoend,. that 


yet this is a fact, and cannot be preſumed, but muſt be 1 | 
g ſtated i in orders as well as in * verdicts. . — 


Poor chaſe ani all tha objeftions taken to the Cora „%%% al FI 
order were over-ruled by the whole court, (Page juſt. = © © 4 
ſente) except only the firſt objection to the ng, which 2 


the court-took time to confider of. . FF 


7 he King againſl Dr. Benn far 5. — 


Mandamus was granted, commanding a 1 of , — 
the prerogative court of Canterbury to grant probate 
1 the will of Bridget Blunket, deceaſed, to her executors: Vi 
To which it was returned, that before the coming of CcC_— 
' writ a ſuit was inftituted, and is now pending in the pre- e 
rogative court, between F. B. natural brother and next of =_ 
kin of the ſaid B. B. of the one part, and the {aid exe- 


cutors of the other part, touching the validity of the ſaid 
will, 


my 


5 A And 


= 
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| Woolaſton | 
and Walker 


Anonymous. 


— 


And a peremptory r was now nk for that 
this is an ill teturn, and made only for delay. And 
Carth. 457. S. C. Salk. 299. Lord Londonderry's caſe, and 


the late caſe of the lord Angleſea ©, were cited on this 
ſide. 


On the e fide it was argued by Sir Thomas Abney, 
that there is no caſe where an eccleſiaſtical judge has been 


commanded to grant probate or adminiftration pending a 


ſuit concerning the validity of a will; and yet in Moo. 


ſton and Walker, (about four years lince) it was folemnly | 
determined, that in ſuch caſe the adminiſtration would be 
good. Beſides, this mandamus is not founded upon any 


act of parliament. And Mich. 4 G. 2. where one Smith, 


the grandfather, prayed a mandamus to have adminiftra- = 

tion during minority granted to him, it was ſaid by the 

chief juſtice, that there is no inftance of ſuch mandamus 

where it does not fall under ſome act of parliament : | - 
And there it was alſo ſaid, that ſuch mandamus is not 
girantable where the Cont perſons claiming adminiſtra- 
tion are related in the ſame degree to the inteſtate. In 
the preſent caſe the will relates wholly to perſonal eſtace, 

ſeo that the spiritual court is the fole Judge \ W ether! it be 5 

. _ yang 00 or not. | Tn 


And per tor curiam, a very ſufficient cauſe is here e 


1 for not granting probate: And what. makes the 
caſe the ſtronger is, that the perſon who controverts the 
will is next of kin to the deceaſed, and conſequently is 
intitled to adminiſtration if the will be not good. The 


whole matter is alſo within the juriſdiction of the eccle- 


fiaſtical court. And beſides, this court will not grant a 


mandamus in any inftance but in ſuch caſes as are within 


* King and Dr. Bettifmrth, Faſt. 10 G. 2. . Motion by ſerjeant Parks for a mandamus to 
grant 5 of the will of the late earl of Angliſea to the executor. And though a caveat 
was entred, and a commiſſion of appraiſement prayed by the preſent earl of Ang/c/a as cre- 
ditor, yet as the validity of the will was not diſputed, a mandam:'s was granted. And lord 


Londenderry's caſe, Hil. 3 G. 2. was there cited, — the ſame Thing was done under the 
like circumſtances. 5 


as 


A of 5 _ = way of carrying * 3 
thereof into execution. And Lee C. J. cited Gray's caſe, 


Comb. 454. and The King _ the biſhop of Litchfield and Fins = 
Coventry, Mich. 9 G. 2. A mandamus was there granted L Litchfield and 
to the biſhop to admit a perſon uſher of the free cho! 
in Coventry; to which he returned, that a caveat had been 
entred againſt licenſing ſuch perſon which ſuit was then 
pending: And the court allowed the return. The lord T 
| chief juſtice alſo ſaid, that there was a late caſe where it 
| was moved to diſcharge a mandgmus for granting admini- 
fixation, quia erronice emanavit, a ſuit being then pending 
in the ſpiritual court concerning a will: And the court 
was of opinion, that jt Pe to be * for the 
reaſons before mentioned. 


4 the principal caſe 2 peremprory mandamus was | _ 
therefore refuſed. 


— 


— i > ns 
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rr Witham Lee, cher laue. 


sir Francis Page, ) 
Sir Edmund Probyn, halter, 
| Sir Milliam — 


bannen, on the — m Kit, 


_ againſt Fackſon. 


Ne ectment it was 1 by Colne: Bootle, towards 
as latter end of the laſt term, that defendant may be 


at liberty to plead, that the lands in queſtion are in 


county- * of Lancaſter. 


Crofts and 
: Wells. -- 


ed on a joint demiſe of bath. There is indeed another 


on 


> 'To which it was obj ected by ſolicitor FCA Su 
| oy. Mr. Deniſon, (1 3 That the affidavit upon which tbe 
motion was originally made is intitled in the name of | 
the caſual ejector, and the rule to ſhew cauſe, Cc. is in 
the name of the tenant in poſſeſſion; which is wrong, it 


being impoſſible to maintain an indictment of perjury on 


that affidavit. And laſt term, in Crofts and Wells, a rule 
| was diſcharged for this reaſon. (2) In the affidavit and 


rule the title is, Davenport on the demiſe of Kirkby" only, 
whereas it ſhould have been faid, © 


of Kirkby and 
Lee; becauſe the firſt count in the r Wis Frag: is found- 
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on on the demiſe of Lee only, but his name is not mentioned 


in the title. (3) The declaration being delivered before 
the eſſoin day * the laſt term, the preſent application 


ought to have been made by the practice of the court 


within che four firſt days of that term: But after the de- 
fendant is'in euſtodia mar, he cannot apply for leave to plead 


to the juriſdiction. Carth. 355- (4) Ir does not appear 
that all the tenants lire in the "_ palatine of 5 


on the other ua it was argued by Sir Thowas Abney 
and ſerjeant Bootle, (1) That it was pelle to as 0 


the affidavit N there being at the time of making 


it no other defendant in court beſide the caſual ejector. 
And in Jones and Hammond, Eaſt. 5 G. 2. in this court 


9 


Jones ard 


7 Hammond. 
upon a motion by Mr. Reeve for leave to plead antient 


demeſne in ejectment, the affidavit was intitled in the 


name of "4 the caſual ejector, and the rule was taken 


out as againſt the tenant in poſſeſſion. And the caſe cited 
contra, of Crofts and Wells, was made up by conſent. = 
(2) It is uſual to name not all the leſſees, but only the 
firſt that is mentioned in the declaration. And it is ſworn 
by the affidavit, of which the declaration is made a part, : 


that the defendant was ſerved with a copy thereof; ſo | 
that it appears plainly to be the declaration in the cauſe. | 


) This application was made within two days after the 


appearance of the preſent defendant: And where an 


exciment is brought for land lying in a county- palatine, . 


it may be impoſlible to apply within the four days. 7 


To this point were cited Jones and Hammond before men- 
| tioned, and Thruſtout on the demiſe of lady Lawley and 


Thruſtout on 
demiſe of lady | 
Lawley 2 


. Holdfaſh, a tenant of lady Falconbridge, Trin. 3, 4 G. 2. in fa. naa. 


this court. (4) It appears that all the lands lie in 4 
county-palatine of L. and therefore it is not material 
where the tenants live. And in the caſe of Acton and 


Somner, it was not pretended that in ſuch caſe an action 


lies in this court. 


But 
in one cauſe cannot be ſupported 7 an affidavit made in 


per tor cur, It ib an eſtabliſhed poine, ur a N 


5B another. 


| WE „ 
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it was before, yet he then is the defendant; and therefore 


an affidavit made in the cauſe whilſt it was between the 


leſſor and the caſual ejector cannot be applied to Him. 


This objection does not appear to have been taken in Jones 
and Hammond; and that of Crofts and Wells is in point. 


' Upon this obje&tion therefore the court li harged the 
mile, without giving any . on the other — 9 


Aube again Hand. 


— 


AN ' CTION on the caſe by an indorſee upon a note 
2 of hand for paying 51. 5 5. by inſtalments; and 
the laft day of payment being not yet come, he counted 

_ for ſuch wor as was due: For which de had a verdicl. | 


And i it was ore by Mr. 1 in anc of RIEL ; 
(1) That an action is not maintainable upon this note il! 


all the days of payment are incurred, becauſe it is an 


intire contract for one intire ſum, chouph 3 it be to be a 5 
c4᷑⁊ t different times. And what ſhews this to be an intire 
| contraſt is, that the plaintiff : as indorſee can declare ooly 

on the note. Owen 42. Co. Lit. 292. b. And though at 
mäaay be ſaid that this action ſounds in damages, yer the 
leaſt variance from the note would be fatal. (2) The 

plüaintiff ought to bare counted for the 5 8 money. 5 


Cro. Jer. 505. 


t.) That though in the caſe of an intire contract an 
ga afftion cannot be brought till all the days are paſt, yet 
where the action ſounds in damages, (which is the 28 
caſe) * plaintiff may ſue, in order to recover damages 
default made in payment. And fo is Co. Lit. 
292. * * It is unreaſonable that an action muſt be 


for 


It was W by Mr. Marſh, and fo it was reſolved, 


brought 


another. And though in ejectment, after the tenant in in ö 
poſſeſſion appears, it is the ſame cauſe in conſequence that 


6 
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brought for money not due; and the caſe in Oro. Fax. 505. 
is a very extraordinary one: But it does not prove this 
declaration to be ill. 5 


The motion was therefore denied 


* 


8 p * . 8 p 
* 1 . - * 


g 7h he pariſher f 2 and — 


"HIS caſe was now flirred again: And it was urged ne 66 
A » Thomas Abney and Mr. Birch, that by the = 
Iz El. c. 2. it is er Tay: 4 that indentures of apprenticeſhip 

be confirmed by two juſtices, quorum unus And this being 


2 judicial act, it ought to appear on the face of the order | 5 
to have been executed according to the letter of the ſta- 


tute, and cannot be intended. F* Mod. 26 9. And fo 


upon the 13, 14 Car. 2. c. 12. where rates are made, 


it muſt appear that one of the juſtices was of the qu-— 


trum. The binding therefore 1 in the preſent: call 1 is a mere . 


8 


on the er fide it was 1 by Stor * 


: Strang e and Mr. Ford, that it appears by the firſt clauſe of 
--- whe 400 the uſe of the word [ aforeſaid] i in ſect. 5. is, that 


15 roſtices be of the {ame county: And in this clauſe the 
words [laid] and [fuch] (which would refer the matter 
| to juſtices quorum unis) are omitted. But ſuppoſing it to 
be neceſſary that one of the juſtices be of the quorum, 
(1) This is involved in the expreſſion here uſed, that the 
indentures were © allowed and confirmed: For this can- 
not properly be ſaid, unleſs one of the juſtices was of the 
quorum, in cafe this be neceſſary. A ſpecial order 1s to be 
conſidered in the fame light 4 à ſpecial verdict; and in 

the caſe of Hellidge and * which was an action Helldge = 
on a by-law, the queſtion was, Whether the by-law mi | 
be taken to be in writing, (which in that caſe was net 
by the charter) becauſe che words of the ſpecial verdi 
-. 2 frei — froe ordinatianem: And the SY 
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chat it muſt be intended to be in writing, becauſe a corpo- 
ration cannot emit words, but muſt neceſſarily ſpeak in 
writing. (2) As the court below has made no doubt of 
the authority of the juſtices by whom the indentures 
were allowed, this court ought not to make any doubt 


thereof: And ſo it is in the caſe of ſpecial verdiQs, 


(3) The indentures can be no more than voidable; for 
| the act of the juſtices i is barely a conſent to that of FR ONE 


| perſons: And it is not neceſſary that all the circumſtances 


| Tnhabitants of 


Reading and 
N 


mentioned in the ſtatute relating to the binding be pur- 
ſued quoad the gaining of a ſettlement. The inhabitants 3 
Reading and Newbury, cited by lord Hardwicke in the cale 
of Cherbury and Arſcot, and ed in a book called, 4 
collection of caſes of ſettlements, (S vo.) there a pauper was 
bound apprentice by the pariſh; and though it did not ap- 
| pear that the indentures were confirmed by juſtices of 
peace, yet as the apprentice went and lived with his maſter 
above forty days, it was held he gained a ſettlement | 


at | under the ſtatute — 3. - W. 3 


_ 414 in- 
babitants of 


It was ; alſo 1 now  objefted to the caption P hs Glens 5 
coder.” that it is not ſet out when the original ſeſſions to 
which the appeal was made was held, it being only ſaid, 
« which ſaid appeal was reſpited from the tranſlation to 
* this ſeſſions.” And in many caſes, ( particularly The 
King and the inhabitants of Heptinſtal, Trin. 10 C. 2.) where 
ee ws hath been made at an adjourned ſeſſions, and it 
was not ſhewn when the original one was held, the order = 


bath been a 


5 "hw; OM per San Gide 1 this laſt point was d * "On = 
But then it was ſaid that the 8 by which this order 
18 made, was not held by adjournment : For in the cap 
tion it appears to have been made at Michaelmas ſeſſions, 


- and reſpiced from the tranſlated leſſons. 


Lee C.]. ſaid, that in ſpecial orders of ſeſſions, ach "I 
caſe muſt be Rated as plainly ſhews the ſettlement to be 


in the =_ where the juſtices have determined it: * 


n * 3 Dg: f 
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"FP it was declared by lord Hardwicke * *; though in lod 
Parker's time it was otherwiſe. - 


But the court remaining doubrful, whether the facts, 
here ſtated, thew a ſufficient binding, they took time to 
adviſe, and to lock into the caſe cited of The inhabitants 
of Reading and Newbury. | 


 / 


Ty 


| And rv this term it was ſaid by the lord ht —” 
0 juſtice, that in the caſe cited of Newbury and St. Mary's -ovrnony of 
; Reading, which was Trin. 3 G. 1. it was held, that though s:. Mary's 
in the order no conſent of the juſtices appeared, yet the FP. 
binding was ſufficient to gain a ſettlement. But then the 
ſingle point upon which it was ſo determined was, that 
the boy himſelf had conſented to the binding, ad had 
lived a ſufficient time to gain a ſettlement. The chief 
juſtice alſo ſaid, that the fection upon which the preſent 
: queſtion depends, refers to the whole preceding part of 
the act; and therefore the objection is immaterial, that 


there is one clauſe therein which does not require one of 


the juſtices to be of the quorum. And the ö ͤ³ inna 
c. zo. (. 5.) recites, that this is neceſſary. y. And bk awd 89 
De inhabitants of Panſley and Chalton, Hil. 5 G. 2. where 5 
this very exception was taken by Mr. Fazakerley, and _— -- — 
Strange himſelf (who was on the other fide) tchoughr-ir. to ñ 


be a fatal one: And a rule nip being granted for quaſhing | A 
the order on that exception, it was afterwards quaſhed ld. | 

And the chief juſtice laid, that the en of the Fn 7 
- order i is very right. 5 


The juſtices 1 was ; therefore e quaſted, and that of 5 J A 
| the leſſions confirmed. n hp 


* 3 of Che -rtury and 4; cor, Eaft. g G. 2. motion (by Mr. Huſſey) to . an po ql 
order of ſeſſions, contirming an order of juſtices for removing a pauper from Arſcot to Cher- 1 
burv, where, as it appeared by the ſeſſions order, he had been bound apprentice : And the | | | N 1, 
moſt material objection was, that no inhabitancy was ſhewn. And per Prebyn and Lee juit. e —_— 
as this was not in queſtion on the appeal, and the firſt order allows of an iohabitancy, the 

| order of ſeſſions is good. But Hardwicke C. J. faid, he was fearful of making preſumptions 
in the caſe of ſpecial orders: And that it being ſaid in the order, that the caſe appeared to be | 1 
this, the whole mult be taken to be Rated therein, and nothing is to be intended out of i it. | | | 
| 


. ——And afterwards by conſent the order was ſent back to have the omiſſion _—_ 


5C OO Kingſton 


Kingſton againſt Holloway. 


OTION by ten ant Agar to ſtop — on 
a a bail-bond, brink the aſſignment thereof was 


ſubſequent to the death of the original defendant. And 


he argued, that by the 4 Ann. c. 16. ſ. 20. it appears that 


bail-bonds ought to be aſſigned in the life-time of the 
principal. And as the firſt ſuit abated by the death of the 


defendant, all the incidents and conſequences of that ſuit 


abated allo thereby, though this matter cannot be Pleaded. Wy 


On the other. fide it was ud by Mr. dag, that hai 


8 ought to have been put in ſooner than it actually was: 


And the preſent application is too late, the laritat againſt = 
8 the bail _ returnable the laſt return in Hilary term laſt. 


But: as to this laſt point it \ was Cid, that the deten 


| was delivered but laſt term. 


1 per. curiam, It was the plaintiff s OWN nnn, 
wile an aſſignment of the bail-bond before: And though 
perhaps the original defendant was in fault in not giving 
bail ſooner, which the plaintiff might have compelled him 
to have done, yet the bail was not in any. The 121 _ 
il; and 
the intent of ſuch bond is to procure the appearance of 
the principal, in order to aſcertain the debt; whereas now 
the bail are diſabled from ſurrendering the principal, a 
cannot aſcertain the original debt, becauſe rhe firſt ſuit is 
abated. In cafes of bail, the court exerciſes an equitable 
power, and will not ſuffer bail to be injured. And Chapple 5 
jiuſt. ſaid, that if the aſſignment had been made in tbe 
life-time of the original defendant, and there had been 
proceedings thereon, yet if he had died before judgment, 
the proceedings ought to be ſtaid. And he remembered 
ſuch a caſe in the Common Pleas, where, though the 


cauſe had been for ſometime depending, and it was ob. 


of the bail-bond only is recoverable againſt the bai 


\ 


I $2 Weds | 


| Eafter'1 Ferm, 12 Geo. Il. 17 


c 


pcded that a trial ainſt the principal had been of, yet 
as he died before judgment, the proceedings apainſt the 


bail were ſtopt, becauſe the original debt could not be 
aſcertained. 


— — —ä - 


= 2. 


8 


„— = 


In the princip pal caſe therefore the rhotion was erated; 3 
but the defendants were ordered to pay coſts, it being 
ſworn, that the plaintiff did not know * we: death of 


the PO. 


Baſs againſt Hickford and bis wiſe. 


CTION for ſaying to the pam, a ſingle woman, N 

you are a common ſtreet-walking bitch, and DE 
. ſand every night at the corners of ftreets to be picked RE 

up by fellows.” Plaintiff obtained a verdict and 124d. 
damages. And a fferi facias having been taken out and „„ 
executed for the damages, and alſo for 1 18 L __ = 


Ter was ; moved laſt term by Sir Thomas Gas. that hs : 
| goods taken in execution may be reſtored ; for that the 
words are in themſelves actionable, night-walking alone 
being puniſhable at common law, and indictable. Lamb. 

on conſtables. 12. Crompt. Juſt. 86. Latch 173. S. C. Poph. 

208. And conſequently 12 d. being given for damayes, 
the plaintiff is intitled to no more for colts. But others 
wiſe it is where the words are not in themſelves action- 
able, and the damages are given only for a conſequential DT 
bo, for there it does not fall within the ſtatute. And ſo 

it was reſolved in Berry and Perry, Trin. 5 G. 2. in this Berry and 
court, (which was an action brought for calling a tradeſ- _ 
woman a cheat, and laid to the ſpecial damage of the 
Plaintiff after great debate, and upon conſideration of 
Sal. 206. 8. C. Far. 129. and other books. 


on 


r 


— —_ wi. a a 4 


SY + 


On the other fide it was now 1 by Mr. Theed, wha 
inſiſted, that theſe words are not actionable; and he cited 


Salk. 695. 


The court apreed to the difference laid down b Abe 
defendant's counſel relating to coſts: And the 8 
thereof (they ſaid) is, that the ſtatute exprelly mentions 


actions of ſlander; but if the words be ſuch as give the 
party an action in reſpect of the ſpecial damage reſulcing = 
therefrom, and are nor in themſelves attionable.. it is not. 
properly an action of {lander, but a ſpecial ation on the 
caſe. But then the court was clearly of opinion, that the 
words in this caſe are not of themſelves actionable. The 

firſt, taken ſingly, are not ſo; for a perſon is not puniſh- 


1 able for being a common fireer-walker, though night- 


wuoalking (which the books cited ſpeak of) is; this being 
dangerous to the publick. And the latter wa ſhew only 
an intention of lewdneſs: And taking them all together 
(is they ought to be) in the ſtrongeſt ſenſe, they amount 
do the calling the plaintiff a whore, which is the commn 
meaning of the word [night-walker]: And the calling a 

_ perſon whore or bawd alone, without a ſpecial damnum, 
is not actionable, unleſs it be by the cuſtom of London 
as it was held in the late caſe of Lockyer and Dangerfield. 

And Lee C. J. ſaid, that though theſe words appear to 
bave been ſpoken in London, the court cannot take notice 

of the ſaid cuſtom. And the caſe cited in Salk. 696. is 
material, as the penalty here charged on the Plaintiff can 
N only be fine and xnpriſonment. " 


Ante 286. 


The rule granted for ſhewirg cauſe, Te Was there 5 


5 fore ene 


- Hickman 
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Hickman againſt Colley. 
\ CTION on the caſe upon ſeveral promiſes ; one 


of which was for five pounds for repairing an houſe 
of the defendant, upon a ſpecial contract; and the damnum 
was laid to be above forty ſhillings : But the plaintiff re- 
covered a verdict for one pound five ſhillings only. And 


| Lee C. J. (before whom the cauſe was tried) reported the 


cala to be this: 


Ihe plaintiff, (who is a bricklayer) at the defendant's | 
requeſt, ſent his ſervant to an houſe belonging to the de- 
fendant to take a view of it, and was ordered to bring an 


eſtimate of the expence to which the reparation would 


amount; which he accordingly did: And a large ladder, 
and alſo ſome lime, were carried to the houſe by the plain- 


tiff, under an expectation of doing the work: But he was 
countermanded by the defendant from proceeding farther 
therein. And the C. J. ſaid, that there was no contract 
proved between the parties; and that he was not diſſatiſ- 


bel with the reli. 


Upon this caſe it was moved, that the plaintiff may 


| file the plea- roll, and bring in the poſtea; that the defen- 


dient may enter a ſuggeſtion on the roll, in order to intitle 


himſelf ro coſts upon 3 Fac. 1. c. 15. the parties being 
citizens of London, of which an affidavit was produced] 
and the debt, for which the action was brought, being 

under forty ſhillings. And ſolicitor general Strange, 


in ſupport of the motion, cited the following caſes; in 


moſt of which ſuch ſuggeſtions have been allowed. Pen- 
nil and Wallis, Mich. 9 M. 3. Marsfield and Soame, Trin. 
18. 1. Brancton and Crab, Hil. 3 G. 1. King and Pollard, 


Trin. 3 G. 1. Catherell and Cooper. Walker and Sir Philip 75 


Egerton. Deveniſh and Marton, Eaſt. 7 G. 2. in this court. 


. — And 


* Devenifſh and Marton, Eaft. 7 C. 2. A diſcontinuance having been prayed to be entred 


p in an action of treſpaſs for taking away the plaintiff's gun, the defendant applied for leave | 


— 
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And it was urged, that ſuch a ſuggeſtion can be of * | 


prejudice to the plaintiff, becauſe he may plead or demur 
to it: And ſo it was done in ſome of the above-cited caſes, 


On the other ſide it was objected by ſerjeant Urling, 
Mr. Deniſon and others, (1) That it does not appear that 
either of the parties is within the deſcription of the ſta- 


tute of Fac. 1. In the affidavit produced, the plaintiff is 
ſaid to be © citizen and bricklayer of London,” without 
ſhewing that he was ſo at the commencement of the ac. 
tion, or that he was then reſiant within the city. And 
| as to the defendant, it appears that he is © a large trader,” 
and © conſiderable merchant; whereas the act extends 
only to inferior tradeſmen, ſuch as victuallers, Oc. which 
are mentioned in the body thereof: And the title ſpeaks 
only of © poor debtors.” (2) This application cannot now 
be made; (1) Becauſe it is too late. (2) The judgment is 
eentered as taken by default: And in Marsfeld and Soame 
(cited contra) it was held, that if default be at the trial, 
this motion cannot be made. This matter does not indeed 
aaappear in the preſent cafe by the diſtringas ; but this was 
altered without the plaintiff's conſent ;#and the poſtea is 
contrary thereto, and ſhews, that the judgment was taken 
by default. [And an affidavit was produced to ſhew that 
the judgment was at firſt entered in this manner. | (3) Al- 
though the damages here given are under forty ſhillings, 
yet as the plaintiff had a probable cauſe for the recovery 
of more, this is not a caſe within the ſtatute. For the 
words thereof are [debt to be recovered |; whereas if the 
meaning was, that the court ought to be determined by 
what appears upon the trial, or by the verdict, it would _ 
have been ſo expreſſed ; as it is in the ſtatute of 1 V. & 
NM. ſeſſ. 2. c. 8. where it is ſaid, which © upon the trial ſhall 
* be found, Cc. Thoſe words © to be recovered” mean | 
only the cauſe of action: And fo ſtatutes of a like nature 


= have been conſtrued. So where the ſtatute of Glouc. c. &. 


to enter up a ſuggeſtion, that he was a juſtice of peace, and in the execution of his office, in 
order to have double coſts: But the court ſaid, that as by the diſcontinuance both parties would 


be out of court, ſuch ſuggeſtion would not be proper; and therefore they granted a rule, that 


on payment of double colts the plaintiff might diſcontinue, 


1 enacts, 


— 
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enacts, that none ſhall bring treſpaſs before jultices unleſs 
the goods taken away were worth forty ſhillings ; this 
mult appear in the plaintiff's count. Bro. juriſdiction, pl. 


45. 2 Inft. 312. The 21 Fac. 1. c. 23. (which is co- 
temporary with the ſtatute now under conlideration) againſt 
removing actions out of the inferior courts, where the 


value is under five pounds, ſays, © if it ſhall appear or be 


laid in the declaration, Wc. which laſt words ſhew the 


meaning of the precedent ones. And upon the 5G. 2. 
c. 27. {which enacts, that where the cauſe of action does 
not amount to ten pounds, the proceedings ſhall be in 
Engliſb) the court hath always refuſed to ſet aſide pro- 
: ceedings where the damnum was ten pounds, though the 
jury found the damages to be under that ſum. | 1a the 
preſent caſe one of the counts is for five pounds upon * 


his ſpecial contract: And though the work contracted ro 


done was countermanded, yet an action oy: be 2 5 


for the hole ſum. 3 Lev. 244. 5 


ev was replied by Mr. ſolicitor green and Mr. c common- e 


. 3 a Citizen ad beckleyer of L? Mad his is not 1 0 PR 1 
tte other ſide; and as to the defendant, it appears that he 


is a trader: And conſequently this is a caſe within the act, 


which was made for the benefit of defendants. (2) As to 
the time, if the defendant had applied ſooner it would have 


been irregular : : For in Marsfeld and Soame, the firlt appli- 5 
cation was made before the verdict; and it was held to be- 
too ſoon. The other part of the objection, that there 


woas a default at niſ prius, would, if true, be a fatal ob- 
jection: And upon this objection | the ſuggeſtion was re- 


: fuſed in Brancton and Crabb. But in the preſent caſe it 


does not appear by the diſtringas that the verdict was taken 


by default: And though the poſtea is different, yet the 


diſtringas (which is the warrant for that) is only to be 
regarded. And in fact there was no default. And Mr. 
lolicicor ſaid, that the practice of entering a verdict as 


taken by default, where it was not fo, is not to be en- 


: dured: And the only reaſon for doing it is, becauſe there 


15 
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is a fee to be paid for it. G1 3) In anſwer to the laſt . 

jection, the caſe of Pennil and Wallis, as it was ſtated in 
Nantes and Crabb, is in point. That was upon a quantum 
meruit; and the verdict was for thirty ſhillings: And 
though it was incertain in point of damages, A ger 


{tion was there allowed. 


For theſe reaſons the court over-ruled the two firſt obe- 
tions. And Lee C. J. ſaid, in relation to the firſt of them, 
that as it is ſworn the plaintiff i is a citizen and bricklayer 


of L. and it is not ſworn on the other ſide but that he was 


ſo at the beginning of the action, this is to be intended. 
And as to the other part of the ſame objection, though 
the preamble of the ſtatute mentions only poor debtors, 
| yet the enacting clauſe mentions tradeſmen in general ; 
and ur this the conſtruction mult be. : 


As to the laſt obechoa, the C.]. faid, he ſhould gire 


0 opinion thereupon; and that if it was plain the 4 


dant was not intitled to coſts, he ſhould be againſt allow- 


ing the ſuggeſtion : But that he was very far from being 
clearly of this opinion, and the caſe of Fennil and Wallis is 
to the contrary ; and therefore as there is no caſe in point 


on the other ſide, it would be hard to refuſe the defendant 


— to enter up the ſuggeſtion, eſpecially as this is his only 


EE, to draw the caſe out of the ſtatute, becauſe this may be 


remedy, and may be traverſed in every part. And ſuch 
— ho have always been allowed. And the reſt of 


the court ſeemed ſtrongly inclined to think, that the lay 


ing the damnum above forty ſhillings is not alone ſufficient 


always done, and conſequently the act wholly evaded; 
but that the words ſto be recovered] muſt be dtd 
of ſuch damages as the plaintiff ſhall have a good and ef- 


feectual verdict for, and _ which he ſhall be intitled 6 
final —— 


The rule was therefore now made abſolute ( ber totam 
curiam) for entring up the ſuggeſtion. 


Holliday 


Holliday again , 


OTION by Mr. Yorke, at the inſtance of the de. 
fendant, to change the venue, in an action on a” 
note of hand, from London to Middleſex, becauſe the defen- 


dant is an attorney, and mentioned in the record to. be 


| preſens i in curia : And this i is a tranſitory action. 


And Lee C. 1 cl Wizky and Morgan, (Trin. 9 a 2. Wigley and 


orgs. 


in this court) which was an action for a malicious proſe- 2 


cution; and it was moved to change the venue from Surry 


to Middleſex, becauſe the defendant was an attorney; and : 
granted accordingly. And in that caſe Biſhop and Burgeſs, 


(Hil. 5 G. 2.) was cited, where the like rule was granted, 


| becauſe the defendant was an attorney. Page juſt. ſaid, 
that in the caſe of the clerk of aſſize of the Norfolk circuit, 


in lord Hok's time, (in which he was counſel) the venue 


Was changed to Norfolk, becauſe the defendant, as clerk of ——- 
aſſize, was obliged to attend there. And per Probyn jſt. - 


dune like rule was granted in the caſe of a counſel. And 


apple juſt. ſaid, that where an attorney is pn, where- 


cover r he lays the venue it mall not de "nos. 


In the principal caſe the motion was therefore bad. 


| Stroler — „ 2 


NN CTION fs; a ſimple · contract debt Pt an exe- 
cutor; to which the defendant pleads ſeveral judg- 


ments: The plaintiff replies per fraudem. And before re- 


_ Joinder, it was moved by Mr. Bootle to amend the defen- 


dant's plea by ſtriking out one of the judgments pleaded. 


And though this was ſtrongly oppoſed by ſolicitor general 


Strange, and Mr. Deniſon, (Who cited The*Bank of England 


ay Morrice comra) > the POP being in paper, the 
_ court 
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court (aid, that in ſuch caſe leave is always given to 


amend, unleſs it appears to be for delay : — therefore 


granted the motion. 


2 . Pu _—_—— 1 


— 


Palmer againſt Croule. 


= \ CTION by a coachman againſt his maſter for 


wages, and money diſburſed about the horſes, &c, 


and he obtained a verdict for 23 J. 17s. And it was 
moved, on the part of the defendant, to * aſide this 
verdict, upon an affidavit by two of the jurors, that the 
jury intended to have given a verdict for 7 s. only, abore 
the 230. 75. which the defendant had E into 


court. 


1 To which it was s objected by Mr. Holings, 4 the rule 
a for bringing 1 in the money was laid before the jury, which Pe 
(it is well known) ought to be conſidered as part of pay- 
ment; ſo that they had the whole under their conſidera» 
tion. And it would be of ill conſequence to permit a 
jury after verdict to ſhew their intention, in order to over- 
turn it. They cannot vary their verdict after it is record» 
cd. 2 Hales Hiſt. 300. Co. Lit. 227. b. Much leſs ought 
a verdict to be {er aſide on an affidavit by two jurors only. 
And he mentioned the caſe of one Porter, where applica 
tion was made to {et afide a verdict, upon an affidavit of 
the jury, that they proceeded on a miſtake ; but no re 
gard was had to it, n it would be going "_ the - 


T record. 


my 


It was a in ſupport of che motion "TY Mr. Marſh 


and the defendant himſelf, (who was a barriſter at law) 
and others, that it would be injuſtice to found a judg- 


ment on what is not true in fact: And the preſent is a 
miſtake more properly of the officer who enters up the 
verdict, or of the foreman, than of the jury in general. 
 Anonymow. And Mr. Marſb ſaid, that he remembered a caſe as — 
2 Nip 


"Eaſter 7 71 it Geo 11 1738. 


Ni prius bar in Kent, before judge Tracey, where the iſſue 
lay on the defendant by reaſon of ſpecial pleading, and the 
jury mentioned the defendant, by miſtake, for the plaintiff, 
and the officer took down the verdict accordingly ; and 
thereupon though the jury were diſperſed, the judge ſent 
for them back again, in order to rectify the verdict ; which 
was done accordingly, after an examination of the jury 
one by one. Mr. Philips's cafe in C. B. was alſo mentioned, Philips cafe. 
which was an action on the ſtatute for preventing bribery 
in the election of members of parliament ; and there the 
verdict was fer aſide, on an affidavit by the jurymen, of 


their having toſt * web. and pile, i in | order to determine 
their * 


Ia the principal. 1 Lee C. 1 (who tried the cauſe) 
| 4 that on the trial there was ſome evidence, though 
it was but dark, that ſo much was due to the plaintiff as 
amounts both to the money brought in and for which the 
verdict is given; and alſo that the verdict was declared in 
ile ſame manner it is taken. And (per totam curiam) 
it would be of very dangerous example to ſuffer jurors to 
come in and ſuggeſt a miſtake in order to invalidate their 
A2 cds upon oath, eſpecially where their verdict is not connsn | 
trary to evidence, as this caſe is. Probyn juſt. alſo ſaid, 1 
that he ſhould be very cautious in collefling a Jury, © | 
they are diſmiſſed from their oaths, in order to ſet aſide 
their rerdict. becauſe no one knows whom they meet m 
the way. And the C. J. ſaid, that though it is ſworn the 
jury intended and agreed to give a verdict for ſo much, 
= oe the might vary it afterwards; ; and wy in fact they 


| The motion was therefore denied. 


—_—KoOO—_____—S_©@Ol_——WW_— * 1 
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The Gig FEEL 


OTION by ſolicitor general Strange for an in- 
formation againſt the defendant for publiſhing in 


one of the news-papers an affidavit, by a woman, of 


baſtardy upon the defendant, ſworn befors Sir William Bik 
lers, alderman of London; and alſo another affidavit by the 
ſame woman before another juſtice, wherein it is charged . 
that ſhe ſwore the former, by the contrivance of Sir Wit. 
liam Billers, without its baving been read to her. And 


this motion was founded on an affidavit only of one per- 


ſon, that the defendant confeſſed to him the publication 
of the ſaid affidavits. On the other fide it was ſworn _ 
the defendant, that he never confeſſed the publication: 1 


ir be dd nor dem the ft ſelf. 


. Bestien of theſe affidavits, though no ſcandalous 18 e 


The whole court were ; lemdy of opinion, that the bub 


tions are made upon the cafe, is puniſhable; eſpecially 5 
| they tend highly to defame | a gn. EEE 


And fins chough it was "RET objected to 2 Se 


motion by Mr. Lloyd and Mr. Deniſon, that the confeſſion, : 


i upon which alone it is founded, is abſolutely denied, yet 
as the publication itſelf is not denied, the information was 


— 


— 


855 adminiftrater, & Se. againſt a Lifter. 


D. 


EBT upon two judgments, one of which was for 
Ol. and the other for 101. and the damnum was 


| * hid to be 10 L only. The defendant pleaded payment. 


And the jury found for the plaintiff, and gave 30T. 


damages; and judgment was given laſt Michaelmas term 


accordingly. And after error brought, and the record 


— 


— —_— 
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frankirided it was prayed laſt term that the record may 


be amended, by inſerting 30 l. infiead of 101, which was 


laid for damages: But this. being refuſed, ic was moved 
the ſame term by Mr. Taylor, that leave be given to the 
plaintiff to enter a remittitur on the judgment-roll of 20 . 
damages, in order to make it agreeable to the declaration. 
And it was ſubmitted on the part of the plaintiff, that on 
the defendant's waiving ,his writ of error, the plaintiff 
' ſhould pay the coſts of the writ, becauſe then it muſt 


be ſu ad) that the ſame was brought on account of this 


— — 


5 


miſtake : But if this be refuſed, then it was urged the 


- plaintiff ought not to pay the colts thereof, becauſe in 


ſuch cale the writ mult be taken to be brought for other 


defects. 


On the other ſide i it was com by Sir Thomas los, Mr. e 
5 Marſh and Mr. Deniſon, that though it be uſual to remit 
: damages before judgment, (Co. aw: 2. Thom. Entr. 458.) 
| there is no inſtance of its having been ever done afterwards. 
And though the judgment of a court is in its power 
during the ſame term it is pronounced, yet afterwards 
dhe court cannot alter it, unleſs it be by virtue of an act 
ol parliament. As to the ſtatutes of jeofails, none of them Sut. $H.6. 


extend to the preſent caſe. This error is not a miſpriſion 


ol the clerk, it not being 1 in his power to enter a remittitur 


mee 


0 damages without the plaintiff s conſent ; ; (and it is 
| doubtful whether the court can do it) but it is a ſubſtan» 


tial part of the judgment in point of law, becauſe it is a 


queſtion in point of law, whether the plaintiff ſhall have 
damages pendente lite: And if more damages be given than 
by law he ought. to have, it is an error in ſubſtance.  _ 
Neither is this a defect of the ſame kind with thoſe enu- 


merated in the ſtature of 16, 17 Car. 2. c. 8. this bein 


not only a miſtake in the ſubſtantial part of the judg- 
ment, but alſo warranted by the finding of the jury. Ou 


this fide were cited Blackamore's caſe, 8 Co. 163. Pinfold $ 


eaſe, 10 Co. 115. b. 1 Roll. 206. pl. 10. 1 Bulſt. 49. 


1 Sid. 70. 


= 9: 3 


5 Foſter and 
Blackwall. 


386 
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In ſupport of the motion it was argued by folicitor 
general Strange and Mr. Taylor, that by the ſtatute of H. 6. 
a power is given to the courts to alter a judgment in a 
term after it is prongunced, where it is erroneous by the 
miſpriſion of the clerk: And this act hath received a very 


liberal conſtruction. ro. El. 86 4. Hob. 327. 8. C. Hutt. 


41. 1 Roll. 206. Cro. Fac. 633. I Vent. 132. 2 Jones 


212. But ſuppoſing that the preſent miflake cannot be 


Smith 4 
Fuller. 


conſidered as a miſpriſion of the clerk, it is within the 
ſtatute of Car. 2. which comprehends matters of ſubſtance, 


And on this ſide the following caſes were cited: Smith and 


Fuller, Mich. 1 G. 2. Treſpaſs in C. B. and the defendant 


was found not guilty as to part, and as to other part, it 


was found for the plaintiff. And after error brought, it 
was objected to the judgment, that it contained no ac- 
quittal of the defendant ; and the court ſtrongly inclined 
to think this a fatal objeCtion : But however they ordered 
the caſe to ſtand over, to give the party an opportunity 


— applying to the court of C. B. to amend the judgment. 


And in another term and year too it was amended ac 
cordingly: And afterwards the record in this court was 
amended, and the judgment affirmed. Foſter and Blackwall, 
Eaſt. 10 G. 2. Debt upon bond in C. B. and after a writ 


of error was brought and argued, it was moved below by 


Tuly awd 


| Sparks - 
2 Lord Raym. 
1570. 


Verne and 
Verne. 


ſerjeant Parker to amend the judgment, which was, that the 
plaintiff, © ought to recover. And though this court 
thought the judgment to be erroneous, the court of C. BZ. 
(on the authority of Smith and Fuller, and 1 Vent. 132. - 
and other caſes) gave leave to amend; though it was = 
another term, and there was nothing ro amend by. Tully - 


and Sparks, Eaſt. 3 G. 2. There in the judgment » 


words © ex aſſenſu ſuo, in relation to the taxation of 
damages, were omitted; and after the cafe was gone up | 
into the Exchequer, it was altered below in another term, 


and amended above. Verne and Verne, Mich. 8 G. 2. in 


this court. In dower the defendant pleaded nunque | ſeife, 
Oc. and a jointure; and there was jugment againſt him 


on both pleas, and he was amerced twice: And error 


bong 
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being brought, the jodement was held to be error.eous ; 
but have was given to firike out one amercement. 


Upon the argument of this cafe it was aid by Lee 


C. J. Probyn and Chapple juſt. that the court may amend 
judgments of a preceding term, where they are erroneous 


by. the milpriſion of the clerk, and the amendment is 
warranted by ſome of the antecedent” proceedings; and 
allo in inſtances mentioned in or ſimilar to ſuch as are 
mentioned in the ſtatute of Car. 2. and under one of theſe 


conſiderations all the caſes cited for the motion will fall. 


But this the court hath no power to do, either where the 


judgment is given purſuant to the verdict, (as it ought to 
be, unleſs the plaintiff himſelf enters a remittitur before 
judgment, which in ſome caſes he may do) and conſe- 


quently it is perfect and compleat; or where the judg- 


ment is erroneous by the act of the court in point of 
law. The foundation therefore upon which the argument 


in ſupport of the motion is built wholly fails. As to en- 


= tring the remittitur; if this be now done, it will make the 
5 judgment erroneous. And apple juſt. . there is no 


inſtance in the books of a plaintiff's applying to the court 
to remit; but this he always does himſelf, and the court 
gives judgment accordingly. The {aid three judges were 


therefore _ of cpm, that a A remittitur cannot now 


i be 8 


hs Page uſt, l to | think that the judgment i is 


nadie becauſe the iſſue being, whether 101. was 


due to the plaintiff, ſo much as is found beyond that ſum : 


18 N and ought to be rejected as _ warranted 
by the record. And the preſent miſtake ſeems to be of 


4 bike nature with the alles mentioned in the ſtature 


The caſe EY by reaſon of wy Page 8 Abe, 
was adjourned for conſideration: And this term the court 
deliveted their opinions ſeriatim. And (1) It was reſolved 


by the whole court, that this being after judgment, there 


cannot 


| 


- — * dd 
= — — . — * 


* mee 
ras 3 * 
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cannot be a remittitur, the conſtant practice being t to > 


this before judgment. Pinfol's caſe, 10 Co. Second book of 


judgments 117. And Lee C. J. and Chapple juſt. ſaid, there 
we inflances of jadgment being entered up only for the 


damages mentioned in the declaration, where more have 


been found by the verdict, without any remittitur To 


which 51 Chapple juſt. cited the old book of judements 
155. (2) Ic was held by Page juſt. (for the reaſons be- 
fore mentioned by him) that "his judgment is amendable. 


But the other three judges retained their former opinion 
to the contrary: And they cited Telu. 45. 1 Bulſt. 49. 
Cartb. 167. And Lee C. J. ſaid, that this cannot be con- 


ſidered as virium clerici, becauſe (according to 10 Co, 117. 


5 L now — 


.) in ſome caſes the plaintiff may have — * more 
. than he has counted for. 


The rule being for leave t to remit, ber tr curiam it was 


7 2 „Nie againſt 


N A quo warranto for acting as one of the bailifs of : 
the corporation of Scarborough, the defendant (after 


ſhewing the conſtitution of the ſaid corporation) pleaded 
an 2 under a nomination by Batty and Armſtrondg, 


the two bailiffs of Scarborougb. Several iſſues were taken 


upon the defendant's plea ; one of which was, whether 
| Batty and Armſtrong were bailiffs at the time of the ſaid 


celection. And at the trial, (which was at the aſſiſes in 
 Torkſbire, before Chapple juſt. ) the defendant gave a general 


evidence, that B. and A. had been choſen, and had ated 


as bailiffs. On the other ſide the proſecutor produced the 


record of a judgment of ouſter in a quo warranto againſt i 


theſe perſons for acting as bailiffs; and (upon debate) this 


being admitted as evidence, and no evidence being given 


by the defendant, this iſſue, with ſome others, was found 
for the King, and the other iſſues for the defendant. 


* * bs — 2 


6 
8 . 
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and it was Free this KY by ON general Strange, 
for 2 new trial, for a miſllirefion of the judge of aſſiſe, 


in admitting improper evidence. And after he had made 
a report of the caſe in the manner before ated, 


It was argued by Mr. ſolicitor, Mr. Deniſon and others, 
that it muſt be taken that the judgment of ouſter was 
produced and admitted as concluſive evidence, becauſe 
(1) On the trial it was ſo treated by the proſecutor's 


- counſel; who compared it to the caſe of a verdict againſt 


an anceſtor, a teſtator or inteſtate; which binds the heir, 

executor or adminiſtrator. (2) This was the only evi- 
dence produced by the proſecutor in relation to this point. 
(3) A record if admitted cannot be falſified by parol 


proof; as in the caſe of parties and privies; and allo = 


the caſe of ſtrangers, where it goes to the diſability of 


| perſons, as upon outlawries, Oc. and ſo it is where the 
record is evidence of another law; as in Milman's caſe, 
| (which was cited at the trial) where it was held by Hard- 
| wicke C. J. that a judgment in court-chriſtian, of the nul- 


 liry of a marriage, is concluſive evidence againſt the whole 


World. As the judgment therefore in the preſent caſe 5 


muſt be conſidered as concluſive evidence, it is clear that 
| the judge of aſſiſe was guilty of a miſdirection: For 


though a judgment muſt be admitted to be concluſive as 


to the parties themſelves, though it be in other actions, yet 
it is not ſo with reſpect to another who is a ſtranger to 


the ſuit: And the reaſon is, becauſe the judgment might ; 


ariſe from miſpleading, or — be | ſuffered + a « 25 


. colluſion. Bratt, lib. 5. 


But 6 to this point) Chapple 3 juſt. 6 thar 1 
cord was not produced as — And per Lee C. J. 


as the defendant offered no evidence againſt it, the proper 


— queſtion now is, whether it ought to have been received 
-”” all. g 
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And it was urged that it ought not, becatiſe the "Y 
defendant was a ſtranger to the firft ſuit, and not capable 


of doing any thing in defence of it; neither is he privy 


thereto ; and therefore he onght not to be prejudiced by 


the judgment there given ; eſpecially as it might perhap 


be obtained through colluſion or miſtake. And this is t 


more unreaſonable, becauſe the preſent proſecution, at 
leaſt quoad the fine, is a criminal one; and therefore the 


rule, quod res inter alios acta alteri nocere non debet, (which = 


Sir William 
Clargis and 
Sherwin. 

8. C. Caſes 


demp. W. LY 
f 343. 


Ante 163. 


is derived from the civil law) extends to this caſe. 10 


this point were cited 3 Mod. 14 1. Sir William Clargis and 


| Sherwin, Mich. 11 W. 3. The queſtion there was, whether 

a record ought to be allowed to prove a legitimacy "And 
it was laid down for a rule, (upon the authority of co. 

Lit. 352.) that no record ought to be admitted as evidence 


againſt one who is neither | et nor JP thereto. King 5 


5 and __ Hil. 11 8. 2. 


It was farther _ that Avalon PE judgment 


= dovinſ B. and A. to be concluſive, yet as they were at 


leaſt officers in facto when the defendant was choſen, this 
s ſufficient to watrant his election, this being a | neceff; ary : 


aft for the ſupport of the * 


on the other ſide it was argued by Sir Thomas ih 


Mr. Lhyd and others, that there is a privity between this 


and the former defendants, ux a privity of ſucceſſiun: A 


ſucceſſor ſtanding in the place, and claiming under the 


right, and being bound by the acts of his predeceſſor. 5 


I ̃ be judge of aſſiſe did therefore right in permitting the ” 


judgment to be read; and if it had been fraudulently ob- 


rained, evidence might have been given thereof; but none 


Rutmbal and 
Norton. 


having been given, it is ſufficient, To this point were 
cited Co. Lit. 103. 4. 


Carth. 181. Skin. 15. 3 Mod. 141. 


Trials in pais, edit. 7th, fol. 356. Rumbal and Norton. 
Mandamus to {wear in Rumbal a freeman of Calne in Mils; ; 
and on the trial 4 . of oulter againſt one of his 


electors 


— 
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electors was given in evidence. Lofil and . and =” ” 


others, 11 Decemb. 1732. Treſpaſs for taking goods; to 
which the defendants pleaded not guilty: And on the 
trial, which was before lord Raymond, the queſtion being, 
whether Bancroft was a bankrupt on the day of commit- 
ting the treſpaſs, a verdict found upon an iſſue, which 
had been directed by the court of Chancery between Ban- 


croft and Lyfil only, was admitted as evidence againſt all 
the parties, after great debate: And that put an end to 
the cauſe. In The King and Daffen, and The King and 


Syred and Jobnſon 1735. (all of whom were pretended EF 


members of the borough of Orford) 1 en 


of ouſter againſt capital burgeſſes were read, on the trials 


at bar, againſt the defendants. Ning and Follet, mayor 
of Southampton, Mich. 13 G. 2. Upon a trial at bar a 


judgment of ouſter a___— defendant” 8 predeceſſor was 


there given in evidence. Kin and Pindar. Motion for 

an information againft Pindar 3 6 mayor, and againſt Thom 

ſeon as one of his voters: And lord 

information ovghr firſt to be tried againſt Thomſon ; and if 

it ſhould appear thereon that he had no right to vote, 6 
ſhould be againſt trying the other: And there was ſome 
_ diverſity of n whether information ſhould $0 a- 


me boch. 


| As to B. and 45 8 being officers 4. fallo, it was an- 
ſwered, that they ought not to be conſidered as ſuch, be- 
auuſe * were followed with a recent PG 3 


. was das obje ted, that one of the a is, : 
| that a majority of x arr ac did not meet upon the = 
election of the defendant z which is neceſſary to make a 


good choice: And alfo tha the cuſtom of nomination is 


not ſuch as the defendant founds his right upon; and 
conſequently as it appears he had no title, there muſt be 


judgment of ouſter againſt him, though the iſſue now 
agitated had been found againſt him. | And Chapple juſt. 
a, that moſt of the iſſues were found for the King, | 


. And the court held this to be a fatal objection : And they 


_ were 


Raymond (aid, that the - 
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5 Rafe qui tam, S. againit « Cha ali 


ALebet. And as to $251. part of the ſaid ſum of 8401. 
5 jury found a general verdi& for the defendants ; NR 1 8 
for the reſidue thereof, ny found a . verdi; 


were alſo clearly of opinion, chat the judgment againſt B. 


and A. was good evidence againſt defendant, eſpecially as 
he claimed under them: And ſuch judgments have been 
often given and allowed as evidence againft third perſons, 
Bur the court ſaid, it was not conclufive, for that the de. 


fendant might bare proved that the judgment was obtained 
by colluſion, or that the firſt defendants were reſtored. 


| The motion was therefore denied. 


— 


and others. 


BT qui tam, Cc. * 3401. for ſelling v wine e with 
out licence: To which the defendants pleaded Ni 


- which | in effect was as follows : 


The 3 were merchants, and importers of wine 


into the port of London in pipes and hogſheads, and al- 


ways paid the cuſtoms by the gallon; and without having 


any licence whatſoever, they {old to three ſeveral perſons 
one dozen bottles, commonly called quart. bottles, of red 
port wine unmeaſured by any meaſure: Which ſaid wine 


was part of the wine imported by the defendants, and 


was drawn out of pipes, and carried away by the buyers, 
and drank in private houſes. It was alſo found, that all 


wholeſale importers take an oath that the wine is im- 
ported by way of merchandize, and doth not belong to a 


vintner or retailer: And the ſtatute of 12 Car. 2. c. 25. : 


Was alſo fer out in the verdict. 


knd | it Was now argued by ſolicitor general Strange, 


chat the buying wine in pipes and hogſheads, and felling _ 


it by dozens of dannn, 18 . as much as diſpoſing 


2 of 


Euer Ferm 12 "Geo II. 1 738. 


T6 it in any other quantity; and it is plainly within the 


reaſon and the letter of the 12 Car. 2. For in the intro- 
ductory part it is faid, “ for the better ordering the felling 
of wines by retail;” and though the enacting clauſe does 
not mention bottles amongſt the meaſures there enume- 


rated, yet it contains the words, any greater or leſſer 
"I Beſides, it is found that the wine was 
ſold by quart-bottles ; and therefore it is to be taken that 
e each bottle contains a quart and this meaſure is expreſly 
mentioned in the ſtatute. If it does not hold ſo much, 
br if it holds more, then the caſe falls within the ather 
words. The ſubſequent act of 15 Car. 2 c. 14. alfo 
ſhews, that all forts of retailing by any 1 what - 


retail meaſure.” 


ſoever, 1s within the 12 Car. 2. And it further ſhews that 


the words, within his manſion- houſe, Tc. or without, 

Dc. in that act are to be underſtood indefinitely, and 
mean any place wharſoever. But ſuppoſing the preſent 3 
caſe not to fall within the above mentioned A, nis- 


plainly within the general clauſe of 7 E. 6. c. 5. < J. 8.) : 


which impoſes the {ame forfeiture as the other act; it ng 
being found that the defendants had no licence whatſo- 


= ever: And the concluſion of the count is general, viz. 


« contrary to the form of the ſtatute in that caſe made 
and provided.” And Mr. ſolicitor cited Aſtell qui tam, Aſtl and | 


Ve. and Andrews, Mich. 13 G. 1. as a cale in point. 8.0. 210% 
Raym. 1937; 


That was an action of debt upon the 12 Car. 2. for 


ſelling wine without licence; to which the defendant 
pleaded Nil debet. And it was found ſpecially, that the 
deefendant was a merchant in Briſtol, and that, without 
having any licence to fell by retail, he ſold in his man- 
ſion-houſe one gallon of wine; whack was carried into 
the Guilder-inn in Briſtol, and drank there. And it was 
| argued by Mr. Fagakerly for the defendant, that the wine 
not having been drank in any place in the occupation of 
the defendant, and it being only a ſingle act, it was not 


a retailing within the ſtatute; which being a penal law, 


ought not to be extended beyond the letter. But the 


court held, that a merchant cannot ſell by retail; and 


that the ſelling but one gallon is within the ſtatute 3 ; the 
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penalty of 5 J. being impoſed for every "ſelling by fetal. 

judgment therefore was given for the plaintiff, 0 
On the other ſide it was argned by ſerjeant Wine; 
(1) That a merchant-importer felling by retail, is not 

within the {tatute of 7 E. 6. or 12 Car. 2. the intention 


of both thoſe acts being only to reſtrain taverns and pub- 


lick houſes from ſelling wine, becauſe theſe places are the 


relort of idle and diſſolute perſons. This appears by "i 


preambles of thoſe two laws; and alſo by ſect. 2. of the 
latter, (which ſtatute is explanatory of the other) whereby 


the King is impowered by commiſſioners to licence per- 


| ſons, Cc. to ſell by retail wine to be drunk as well within 
their manſion-houſes, Cc. as without, i. e. within and 


8 without the doors of the houſe. The form of the li. 


cence further ſhews this; ; the proviſo being, that if the 
rent reſerved be not paid, the commiſſioners are to leave 
notice at the tavern or wine- cellar. And in the oath, and 


the ſtatute of 1 Fac. 2. c. 3. . 6. which directs it, "the ©. 
merchant· importer is put in oppoſition to the vintner or 
retailer: And by the book of rates, they pay differently 

to the crown. To this point was cited Hardr. 3 3 8. which 


Was ſaid to a the leading caſe in Aſtell and Andrews. 
(2) It was urged, that the felling wine, in the manner 5 
ſtated in this verdict, is not within the ſtatutes before 
mentioned. As to retailing in general, no preciſe defi- 
nition can be given of it. According to the ſtatutes of 


1 8, 9W.3. 1 4. c. 12. and 12 4. c. 2. the ſelling cyder 


DE in ſo great a quantity as one hundred hogſheads | is retail. 

ing it. By the 3, 4 E. 6. c. 21. the ſelling a weight of 
cheeſe, or à barrel of butter, is retailing: And by the 
21 Fac. 1. c. 22. the ſelling four weigh of cheeſe, or four 
barrels of butter, is declared to be retailing. This ſhews _ 
that the word [retailing] is to be taken ſecundum fal- 


jiectam materiam. Now here by the 7 E. 6. retailing is 


declared to be a ſelling by the gallon, no higher mealure 
being mentioned; ind this fg 4 Wwell⸗ known meaſure, and 
as antient as the time of E. 1. and is the higheſt retail- 


meature, And the 12 Car. 2. deſcribes retailing to be by 
1 the 
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the pint, quart, pottle or gallon, without mentioning a 


bottle, which is no certain meaſure, and is not taken no- 


tice of in any ſtature before the 1 G. 2. c. 17. (.. 7.) It 
is indeed here found that the bottles were called quart- 
bottles; but it is well known that theſe contain different 


quantities: And it 1s not to be intended that they hold 


an exact quart, nothing being to be preſumed in cale of a 


verdict. Hardr. 346. 1 Show. 539. Beſides, ſuch an 


Ei intendment is contrary to the preſent finding; which is, 
that defendant fold by a dozen bottles unaltered,” i. e. 
without any meaſure. It is further obſervable, that the 


common way of importing wine before the 1 G. 2. c. 17. 


— in bottles, (as appears by the book of rates, fo. 1 . 
„ Oc.) which ſhews that the ſelling in bottles is nor 
retailing, As to the caſe of Aſtell and Andrews cited con- 


tra, it was laid, that there the wine was fold by a ſingle 


gallon, which is declared expreſly to be rerailing ; 3 whereas 


bere the {ale was in a much greater Jy; and without 
5 * determinate meaſure. ” 


be 8 1 As to the queſtion, whether a | merchant» 85 


Z importer is within the ſtatute of Car. 2. this was ſettled in 


Aſtell and Andrews. It was there inſiſted for the r Attell a“ 


that though the words of the 1 2 Car. 2. are general,) 


as the ſtatute takes notice of the wine being {old to i | 
ſpent within the manſion-houſe of the vendor, Cc. it 


t Andres, 


did not extend to that caſe. But the court held, that 


though the wine was not drank in the houſe, or any 
Other place, of the ſeller, it was within the ſtatute: And : 


they much relied, and very juſtly, on the 15 Car. 2. as 


declaratory, by the recital of it, of the ſenſe of the firſt 


act. As to the other point, (which is the only queſtion 


now before us) whether this be a ſelling by retail; it 
ſeems a more proper conſideration for a merchant than a 


5 lawyer. The notion I have of ſelling by retail is, that it 


is a ſelling contrary and in oppoſition to a ſelling by 
wholeſale, i. e. where any thing is {old in a leſs quantity 
than it is bought. The objection, that the ſelling by a 


Adden bottles unmeaſured is a ſelling without any meaſure, 


ſeems 


-—— ( a th 
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beine very odd. It = be ſome meaſure or n 
The 12 Car. 2. is not confined to the meaſures therein 
ſpecified; the ſubſequent words being, by any greater 
ny or leſfer meaſure: And the 1 5 Car. 2. leaves out the 
particular meaſures enumerated in the former act, and 


only mentions in general, ſelling by retail. It ſeems theres 


fore very difficult to make out this — not to be ht 
retail. 


Page juſt. 4 the Gwe opinion, that this as is within a 
the 1 2 Car. 2. and he ſaid, that oy . is a mea · 


5 ſure between the panes. -_ 


| Probyn juſt. There are ſome certain known meaſures 


825 5 which the trade and cuſtoms are governed; but if 
wine is ſold by meaſures which do mot exactly * of 
with thoſe, there is no reaſon that the ſeller ſnould be 
excuſed from paying the duties. According to this he 
may eaſily evade it, by varying a little from the preciſe 
and well known meaſures. This the legiſlature ſeems to 

5 bave had in view, by adding the words, © by any greater 


or leſſer meaſure.“ It is here found that the defendants 


1010 the wine by one dozen bottles, called quart bottles, 
drawn out of hogſheads, and not l But it is to 
be obſerved, that the merchant computes his profit by the 
gallon, as be pays according to that to the crown. Be- 
des, a quart bottle is a quartz and it makes no 15 
| whether the quart be in glaſs or pewter. As to the other 
point, it is to be obſerved, that a wholeſale importer pays 
leis than a retail or private one; and conſequently if this 
laſt ſells by retail, he gets more profit than the other, and 


defrauds the publick revenue: And if a merchant conde- 
| ſcends to retail, he is a z retailer. 


chapple | juſt. I was at the trial of the = of 41 
and 3 at Briſtol, and the ſingle queſtion there was, 
whether à merchant ſelling wine in ſmall quantities, not 
to be ſpent in his own houſe, is a ſeller by retail within 
the 12 Car. 2. and it was determined that he is. As 5 

the 
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the preſent queſtion, the ſelling muſt be either by whole- 


ſale or retail; and certainly the ſelling a dozen bottles is 
not the me. This would be ſufficiently plain, even 


if the word [ quart] had not been added, though bottles 


do not always contain the ſame quantity: But the ſelling 


is found to be by one dozen of bottles, commonly called 


quart bottles; which is all one as if it had been ſaid, a 


955 be whole court — now ſtrongly n w give N 
i 3 for the plaintiff; but counſel being retained for 


| dozen quart bottles. The ſtatute extends to any retail 


| meaſure, by virtue of the general wenn, "Of any greater : 
Jr leſſer meaſure.” 


the defendants, upon their earneſt * an ulterius ; 


| concilium was grant ted, 


Note; This WY was 3 1 Hil. 13 0 2. by 


: au Eyre for the plaintiff, and Mr. Marſh for the de- 
fendants: But the court retained their former opinion, 


Which they delivered much to the ſame effect as before. 5 


; ; And | Jn was then ous! for the 1 - 


8 * * 


A OS. oO > EEG 
. 1 - * — * 1 1 


2 
* 


— + 


In the ame caſe if the ſuit had | 


"7" B ö E 


OF THE 


PRINCIPAL MATTERS 
Contained | in the preceding CASES. 


| be paid per month as long a8 


Abatement. I a ſmip ſhall be out, on an a- / 


to a ſuit againſt huſband and 
wife for marrying clandeſtine- | 


9. the death of the huſband 
before Judgment is no abate- | 


„„ t of the t Fes 
5 T. declaration in probibirion|/ eee eee eee 


maintainable. 358 
An action upon a note for pay- 
_ =__ Fee 5] days maintainable, though 


brought before all the days 


| abated at common law, it is 5 
continued by ſtatute of 8, 


9 WW. 3 TE 0 7 In indebitatus * in an in- 


ferior court for work and la- 

Account. | bour, it is neceſſary. to ſhew 

5 1 account the firſt judgment | the juriſdiction. 161, 162 8 
muſt be quod computet; and 1 | 


a final one be firſt entered, it e Additions. 
is irregul 1 
irregular.  *®]gee Tit. Excommunicato capſendo. 
I Appearance. 
Action. _ Pleadirg, 


Debt as well as covenant lies for | 
certain ſum covenanted to 


Admi⸗ 


Afton by one as executor, and 
alſo in his own 8 not - 


ing a certain ſum at ſeveral 


_—_—_w. 370 


the ſame to be done within 


” And if it be fan d | 


" * 


— — —— —— 


— — Me 


- Adminiſtratoz. 


An adminiſtration taken out by | 


an executor de ſon tort, relates 


to the inteſtates death, and 
Warrants a retainer. Page 333 
But an action brought againſt him 


after wards as executor de ſon | 
tort, is maintainable. 333 


Admiralty. | 


by ſtatute of R. 2. And in| 


= theſe the common law hath a| 
concurrent. dusche. 5 33 


Attbbabit. 


On 1 motion for entering vp ade 5 
ment upon an old warrant of 
an affidavit of the 
execution by the party himſelf | | 


_ attor ney, 


is ſufficient. 


debtor was living a few days 
before, it is ſufficient. 


that the money was due on- 
the warrant of attorney, and 
on other emen, is well 
8 enough. 53 
Where an arreſt is made on an 
imperfect affidavit, an expla- 
mrory one m be afterwards 


| Upon motion an affidavit j 


geſtion on 3 J. 
ö * affidavit, that the pla 

The — hath no juriſgic- : 
tion in ports or havens, unleſs 


in caſes of death and maihem,| 
- commencement of the action. 5 


5 . 
= In the ſame caſe, an Pk | 


— 


— 71 


! 


W TABLE 7 the Principal Matters, wa 


a n 
intitled; otherwiſe on — 
ing cauſe, unleſs it be ſworn 
in court. Page 313 
In ejectment, an affidavit intitled 
in the name of the cuſdal 
ejector, is not ſufficient to 
{upport a rule in the name of 
the tenant in poſſeſſion, 362 
[Upon motion to enter up a ſug - 
J. I. c. 15. an 
intiff is 


« IL.“ is ſufficientz without 
| ſhewing, that he was 0 . the 


377 


Upon: motion fr an | © Reed e 
33 for publiſhing a libel, 1 
N affidavit of che | 
2 denial of the confe lan alone | 


party's having | 
. I 


= is I not ſufficient. 


Allen. 


53 An — may maintain a 
perſonal action; e of 


an * 


708 
Amendment. hs 


A PW ee amended aber car- 

rying down the cauſe by pro- 

— 

Where a 3 is amended 
after plea, the defendant may 

always plead de novo. 


Wbetber 


4 4 citizen and bricklayer of Fe 


oF — 


K 
— 
- 


— 2 —ů— 


* 
— — —— 2 


1 NI BL E F the Principal Matters.” 


Whether a diſlringas juratorum is 
amendable, (the venire facias i 
being right) by 2 H. 6. c. 9. 
or 5 G. 1. c. 13. Page 68 
A writ of inquiry amended by 


ſtriking our the words by 


occaſion aforeſaid], and inſert- 


ing by reaſon of not perform- | 
ing the undertakings above - 


27} 


mentioned. ] 


95 But 


9. Whether this ought to be 
done without coſts. 79 


in quo warranto for acting as bai- 
uff, Cc. the plea amended in 
 flating the conſtitution of the 
corporation after iſſue joined, 


and going down to trial. 1 180 = 


£ A declaration in ejectment, as ta. cf 
: ) Attachment he tos. ſerving pro- 


the time of the demiſe and the 


nmiarcels, is not amendable. 208 
EY A ſet· off amended by conſent. 
e 


h A plea by an executor amended, 


by adding a profert of the let⸗ ö 


ters teſtamentary, after joinder WM 


in demurrer, and the cauſe 


put in the paper. 


damages, and the jury find 
30 l. the declaration is not 


amendable by inſerting 30 10 N 
2258 351 : 


for 10 J. 


2. Whether an amendment is to 
be allowed after error brought, 
on what terms. 351 
A writ of inquiry amended by | 

making the return 1 
to the award on the roll. — 2 


5 1 
Where plaintiff declares for 101. 


A plea amended afterSeplication, 
Page 381 

Where the verdict and judgment 
are for more damages than 
plaintiff counts for, the judg- 
ment is not amendable in a 
ſ{ublequent term. 9, three 
Judges againſt one). * | 


Appearance. 


See Tit. Erro2. 
+ Judgment. 5 


The want of addition | is not Cured e 
by * 5 147, "oy 9 


Attachment. | 555 


ceſs on one whillt he is attend- 
ing the trial of his own cauſe. 


| Attomney. 
Fee Tit Stat. 2G. 2. . 23. 


| Authozity. 


A tan of attorney 3 ten 


up judgment revoked 3 the 
death of the party: 3. 5 5 


Award. , 


An — cannot be ſet aide fot 


defects appearing on the face 
of it. 


But an proce won nee is not grant». 


aVble for non-performance of 


ſuch an award. 
FS 


297 
The 


„ 


2 


2 


— 


5 4 TAbEE ＋ the 


— 


The cibchaviour Df arbitrators 


15 no-impediment to the grant- | 


ing an attachment for non- 
perſorthance of an award. Page 


299| 


An attachment is not grantable 


for non- performance of an a- 
ward, if an action 18 brought | 


299 
And ſo they ought to he; i the 


| thereon. 


Bail. 


N debt on 1 be 

1 plaintiff is not intitled to ſpe- 
cial bail if the original . 
Was not 10. though with the | 1 

5 If . en hah had no ac- 1 
ceſs to his wife, her iſſue may . 


coſts it amounts to more. 1 


- And in the ſame caſe defendant 5 
wWoaas diſcharged, after having | 


put in bail above, and ſumen- 
dered. . 


trover againſt one defendant, 
and afterwards trover 


againſt another defendant for | 


the ſame , he is not in- 


Titled to bail againſt this laſt. | 
ot. 


A poten oma for 1 
zs intitled to bail after a trial 

is loſt, ef; 
ful whether he is guilty. 65 
_ Special bail lies in an action on 
tte game-act of 9 4. c. 14. 
brought by the loſer. 
But Q. whether it be not other- 
_ * wiſe in an action brought * 
an informer. 1 1 
CERT 


Where judgment is ene in 


is 


brought by the ſame plaintiff 


pecially if it be doubt- | | 
In treſpaſs againſt huſband ang 


2a 


OD 
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Special bail does not bei in * 5 
brought on penal ſtatutes. Page 
71 

Bail not allowable on a commit- 
ment for a contempt. 299 


Where a bail-bond is aſſigned af- 


4 declaration delivered, the 


proceedings ſtayed. 374 
bond is aſſigned in the life- 


. time of the po and —_— 
374 


dies before judgr ment. 


Baron and teme. 


be baſtardized. . 
An huſband de fatto 18 inticled Ly 
to the wife's property, and 
| liable to her debts. 22% 228 - 


of the wife before marriage, it 
is an ill 
never Joined in lawful matri- 
_ 80 held on n demurrer. 15 
177 


| 


actions, the fact of the mar- 
riage mult be denied. 227 


wife and others, for entring 
into plaintiff's houſe, and con- 

| verting his goods © to their 
+ ule,” the count is good. 242 
Otherwiſe i in trover. 245 


By 


2 


ter the death of 4 


In indebitatus aſſumpfit againſt huſ- 
band and wife, on a promiſe 225 


plea that they were = 


But ; in hs and all OE perſonal i ; 


2 T AB LE of the Principal Matter. 


| 
By-law, 7 
A by-law made (in London) under 
a cuſtom, that no brewer, | 
drayman or brewer's fervants, 


ſhall be in the ſtreets bur with- 


ſolely intitled to the Frame] l 
14 P4ge-343 

But where the time of appealing 
is fixed, and more than, age is 
intitled to appeal, no certiorari 
lies at the inſtance of one party 


in particular hours, a reaſon- 
able regulation of trade, and 
|  - good. Pnage 91 
And this notwithſtanding the| 
15 Car. 2. c. 11. which enacts 
(for the ſupport of the reve- 


nue) that no brewer ſhall de- 
liver beer but within particular | 
hours, the time being narrow- | 


Where by letters patent of 17 7. + 


> by the by-law. 91] 


oY Where 1 charter the ya" is 
tion out * the bargeſſes ge- = 5 
ſtead of mayor and jurats! 


nerally, a by-law for their| 
may chuſe jurats out of the 


nominating three perſons to be 
119 


5 choſen y_ i good. 


certioꝛari. | 


. without a reaſon. 


„ran is not 83 1 
at the inſtance of a defen- 


— „ 


till the time is expired. 344 
Where orders are made for ap- 
pointing overſeers, 
for convicting them for re- 
fuling to act, 


lies for removing all the orders. 


| Charter. 


1. after reciting that by charter 
of Queen El. pv mayor, 
jurats and commonalty, in- 


inhabitants, and by charter of 


2 F. 1. out of the freemen 


8 only, therefore to prevent all 
doubts, Cc. it is directed, that 
* ſhall and may be len : 


— for the mayor, jurats and 


= v here orders are made for the 
removal of 4. B. and E. his 
wiſe and two daughters, and 
the children of 4. B. and his 


ſaid wife, a certiorari to re- 


move orders © for the removal | 


7 of A. B. and E. his wife and 
* of AB." is ill. 


73 


A certiorari lies for removing or- 


ders before an appeal, at the 


* commonaley, to chuſe jurats 
out of the inh. abitants,” Oc. 


| mayer, jurats and commonal- 5 
ty. 293 
And the miſrecical does not hurt 
the grant. n 
Where a charter directs jurats to 
be elected by the mayor and 
jurats out of the freemen, and 


a ſubſequent charter directs 


inſtance of the party who is 


| the election to be by the may- 


or 


and alſo 


One certiorar! | 


Bs right of election is in the 


5 
aal 


* 
m 
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— 


or, jurats and commonalty, out | 
of the inhabitants, a freeman 


as well as inhabitant muſt be | 


choſen a jurat by the mayor, 
jurats and commonalty. Page 


295 


Condition. | 


hin + 1s bound with So 
tion to pay ſo much to C. as 
B. ſhall be awarded to pay C. 
and it is awarded that B. ſhall | 


give a note for paying money 
to C. or order at a future day, 
| this 1 15 within the condition. 31] 


Contempt. 
. Tit. Attachment. | RE, 


| Conviction, 8 
the Tit Evidence. 3 


54 . 14. and other ſtatutes. 


In e the Winne maſt g 


be ſet out: Otherwiſe 1 in or- 
e 81 
Where ſeveral reaſons of. convic- 


tion are ſet out, ſome of | 
| Which are good, and ny ba, 
not, the conviction is ill. 33 


Where 1 in a conviction for keep- 


ing an alehouſe without li-| the 4 
before | are to be underſtood 


2 cence, a general licence only 


is {et out, and defendant con- | 
victed, becauſe the licence was | 


not granted at a general meet- 


—— — 


| 


ing, (as required by 2 G. 2. 


c. 28.) the- conviction is ill 
for want of ſhewing ſuffi. 
cient evidence. Page 82 
A conviction upon 5 A. c. 14. for 

keeping ſetting dogs, Ge. 


not neceſſary to ſhew that de- 


ſhews he killed the deer in his 
cuſtody, the conviction is 
good: And the words [then 


of the day next bebe 301, 


e, 


becauſe made npon 
N _ the evidence of the informer | 
Excepcons to a conviction on 
14 11. for keeping ſetting | 
dogs, Te. „ 240 
in convictions on ſtatutes, * M 


act, where the exemption is 
"IS: BY way | of proviſo; in 
JC 239 
Otherwile where the exemption 
is in the enacting clauſe. 28 8 
3 Where A pn n ſet out, that 
| T:. B. informed, that 9 May de- 
5 fendant killed a deer, and! that 
NM. S. 1oth of the ſame month 
| faw a deer in his cuſtody, and 
| defendant owned, that m 
4 the day then before” he kill. | 
| ed the deer then in his cuſtody; 
though this does not ſhew he 
killed the deer mentioned in 
the information, yet as it 


"Cate: 


9 


fendant is not exempted in the ob 


"323 


* 


CT. — 


Ae A TABLE 


2 


- See Tit. Inkozmatton. 


diately to have notice thereof, 
2 and to take a view, whillt the 
body is in the ſame ſituat ion 


as when the perſon died. Page 
235] 


Coſts. 


proceedings are to be ſtayed 
till payment of the cofts of 


not going to trial though the 


plaintiff be neceſſitous. 


muſt pay all the coſts of the quiry, 


oy e e to the ſtriking. 5 
11 13 


1 3 in dackanion 7 in prohibi- | 
tion to a ſuit againſt huſband 
and wife for marrying clan- 


the huſband's death) is ordered 
to ſtand as to part, and a con- 
ſultation to go to the Reſidue, | 


the wife is intitled to colts, | £ 


3 
And i in the ſame cale, the coſts | 


upon 8, 9 V. z. c. 11. 


attach from the motion for 
the prohibition. 
Two judgments cannot be given | 
for coſts at common law; 
otherwiſe in equity. 60 


The houſe of lords gives coſts ac- 
60] 


cording to the ſtatutes. 


= 


. If hullband Ind Rite A are ſued in 


| 


Upon an untimely death, it is 
proper for the coroner imme- 


E of the Principal Matters... | 


| 


60, 61 


court - chriſtian for a dlande- 

ſtine marriage, and the huſ- 

band dies, the wife is ſubject 

to coſts from the begirming of 

the ſuit. (Fer Probyn juſt.) 

Page 61, 62 

N line judgment for the plaintiff 5 
in an action ort the ſtatute of 
uſury is affirmed in error, the 
defendant in error is intitled 

to coſts, by 3 H. 


are recoverable below. 114 
Upon afhrmance in error of a 


judgment obtained by a plain- 
tiff in ejectment, the court 


17 
In cale of a ſpecial ] jury, the loſer =o 


above may give judgment for 
coſts, without a writ of in- 

notwithſtanding | the 

ſtatute of 16, 1 Car. 2.0 ſelſ. 
. & . ne 263 
But in the 1 caſe no judg- 
ment can be given for da- 


8 . mages for waſte, or for meſne 


deſtinely, the prohibition (after 


profits, without ſuch wah by 
ho ſaid act. +} 


W here a iii : for Fa, 


| ſtealing 1 is affirmed on certidrd- 


My the proſecutor is intitled 
to taxed coſts only, on 3 
M. c. 10. 71 
Where a plaintiff- executor ſhews 
a cauſe of action accrued: to 
| himfelf ſince his teſtator s death, a 
be is ſubject to coſts. 359 
80 where <4 bath cauſe ef-aftion 
as executor, and — in 
his own night. + P59 
. * Where 


% & 10. 


. I dough no colts or damages 
In no action but ejectment the |. 


A TaBL LE | of the Principal mer. 


Where in afſumpſit plaintiff. de-| new judge is made, it muſt 
clares, that '/ whereas his teſta-- not be argued by the former 
tor had drawn, Cc. ſeveral | counſel. Page 31 
writings, &c. for defendant as | Otherwiſe where it "Wy" over 

an attorney, and had laid out | on a cur — vult. 1 


201. on his account, and that 
Wbereas the plaintiff as execu- E 

tor had laid pn 20 l. for de- County: palatine. A 
fendant, and had finiſhed the | Of the juriſdiftion of colt: . 
ſaid buſineſs, the defendant | palatine. „ bk 4. 
after teſtator's death had pro- Upon a latitat out of the K. B. 
miſed to pay, Cc. the plaintiff] into the county-palatine of 
(upon being — muſt | Durham, the officer there muſt 


pßay coſts. Page 355 9 : make out a mandate, and an 
Where an ation i 1 brought by | attachment granted againſt him 
an executor upon an intire for refuſal. . 


contract made and begun by In all] perſonal actions, both loca! 
his teſtator, and perfected 1 and 9 the courts of 

| himſelf, he is not liable to — Weſtminſter-ball may hold plea 
ED © 361 thereof, if there be no pleato 
5 * here an EN is inns for | the juriſdiction. 196 wo 199 
words, not in themſelves ac- | Otherwiſe of real actions brought 


* 5 * — * 
* — 1 oy" 4 a 120 
1 . r 1 J 
pr * — MN. A " * * — 8 2 ts 4 © 
- . L SY. * n 3 * . 
2 5 C ' ona 6 Bag — 7 * *. * * 2 * 5 
N F — EY a i * 2 


1 . tionable, with 4 conſequential | for lands in the county- pala- 3 
. dee and leſs damages than tine. N 198 : 
405. are given, * . 5 
itititkled to full colts. 27$1- - Court. . 
Other wiſe if the words alone Oo; gp 55 
| vos The court t will not take 3 
 aftionable. 375 . 
„ notice of oF other Judges . 
| Covenant. 3 1 its own. e 125 5 


Where diſcharged or PETE WY by | 
act of parliament, ler far. | Court of arches. 


2 G. 1, c. 28, e appeal lies to this court from 
| a petition to the ordinary, for 
Counſel. | a licence for letting up 4 mo- 
| Where a cauſe in the per hath * 3 58 
been argued,” and paper over 


on an wherins confilium, and a ed 
.. — Court⸗ 


8 W here the jury of A leet are ob- 
ſtructed in entering into a ſhop | 
to examine weights, an amerce- 


ment, and not a fine, is at miniſtrator, 


AT AB] LE E of the 


Proncipel A Frey 


wan... 1 
Conrt-teet. «pw 


The jury of a leet cannot pre- 
{ent things done after the ad- 
journtnent, but only ſuch as 


happened before or during the 


ſitting of the court Page 48 
5 The jury cannot enter into ſhops 
to examine weights and mea- 


ſures, but can proceed only by | 
way of ſummons. (Per Probyn | 


juſt.) 48 


ER And the court may amerce. 

. And i in the {ame caſe 41. 195. | = 

, a reaſonable aſſeſſment. 49 
an amercement may be n 1 


Cuſtoms. 


ber a pariſh conſiſts of kar! 
--. wlls, 2 . that the inha- 


bitants of one of them pays 


two thirds, and of the other 
three one third, to the church- | „ 
In the ſame caſe it ſhould be 


rates, 1s good. 32 


8 And in the ſame ** if an in- 
ſufficient reaſon of the cuſtom | 
is ſhewn in pleading, yet as 
the cuſtom is good on the face 


of 1 it, ſufficient on demurrer. 


24 


By cem there may be two 


church-wardens for one vill, | 


arid: one chuech-warden. for 
three vills in the ſame pariſn. 


Pate 32 
HOP £1 75; 14417 


Sec Tit. Colts. 


32731 AFL 11 


Amages cannot be remitted A 
after 9 38 F 


Debts. 


Where A. is indebted to. B. he | 
rent, both in his own right 
and as adminiſtrator, and: he 
firſt pays money to B. as ad- 
and afterwards 
another ſum generally, B. may 
apply the nh a * — 55 


D. 


Declaration: 


"fn Tit. Hue and cy. 
Pleading. 
Gerdick. | 


In 14 for an amercement in a 


jury in examining weights, it 
ſhould be ſhewn that they 


were not examined before. 48 


ſhewn, that the attempt to 
enter a ſhop to examine the 
| weights, was made at a reaſon- 
3 —_—- 48 
And in the fame caſe, the y 
ſtruction being alledged to be 
made 1 Decemb. and the pre- 


"Gomes appearing to be of an 
— 555 obſtruc- 


court · let for obſtr ucting the . 


0 Is 
a —— —— 


"I 


1723. 


612 J. 10. ( 
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pn COS 


obftruQtion made 9 May; this 


is ill, the facts being « different. 
Page 50 


0 Per C bapple jult.) 
Where in an action qui tam on 
9 A. c. 14. againſt gaming, the 


declaration i thus, [by | 
which the action rte to 


the King, the poor and the 


| informer]; this is good, tho 
the action be given to the in- 


former only. — 97 


Where i in debt on a charterparty | 


for paying 52. 105. for every 
calendar month a ſhip ſhall be 
out, the plaintiff 3 that 
the hip was out from 26 May | 


avers, that the money came to 


this ſhall not 


calculation); $ 


hurt ; and the debr 1 
In action on the cafe fn R. 3 
declaration concluding [and 


appears. 


thereſore brings ſuit] is good; 
_ otherwiſe in C. B. 


after verdict. 33 
And ſo it is upon demurrer. 
(Fer Protyn juſt.) "2731 


Where in treſpaſs in K. B. there 
are two counts, the firſt of 


which is laid poſitively, and 
the other under a | whereas |. 


2. if ill. 


2 


to 9 May 1724. and 


which is a miſ-| 


247 
In falſe impriſonment, if it be| 
fer out that defendant impri-| 
ſoned plaintiff for a long time 
"_ or without ſpeaking | 
of the time, this is ſufficiene| 


In action on a note for paying | 
money by inſtalments, the 


count mult be only for ſo 
much as is become due. Page 
370 


Demurrer. 5 


A variance between a writ td | 
count cannot be taken advan- 
tage of on demurrer, without 
praying oyer of the writ. 76 
There cannot be a demurrer i in 
| abatement, and why. 147 
An indictment may be demurred 
| to for want of an addition; 
5 otherwiſe if there be an il 

addition. 
A * * be after an 
b = 150 
| 


 Deviſe. 


Where 4. is poſſeſſed (liter alia) | 
of lands of 100 J. 
| under a truſt- term for paying 
him 5001. and the intereſt of 
other 500 J. after which ſaid 
term the premiſles are ſettled 
upon B. for life, (but without 


cles) remainder to 4. in fee; 
and A. is alſo intitled to other 
lands in fee, expectant on an 
eſtate- tail veſted i in H. P. and 
his wife, ſubject to the pay- 
ment of 2000 J. to his three 
lifters; and he deviſes all his 
lands to Eleanor (his ſiſter of 


282 


the whole blood) © except the 


** rever- 


146 to 150 


per ann. 


warranted by Precedent arti- 


S 


e * 1 14 OI II — _ 
1 


e —— — * — e — —— 3 at. — 


— 


"7 TABLE of the Promipal f Matters. 

= « reverſionaty eſtates aftet and if they have none, rhien to 

* mentioned; and then re-| the daughters of T. and if he 
citing that he was intitled to| have none, then to teſtator's 


the reverſion of all the family 


eſtates after the death off 


« H. P. and his Wife, and 
that the ſame were in the 


ſame to Eleanor and his two 


bother ſiſters (of the half blood) 
And Aer 

the ſame 
are 


equally in fee: 

Wards reciting that“ 
“ xreverſionary eſtates” 
charged with 2000 J. to his 
be ſiſters, he directs that 
the ſame ſhall be diſcharged 


by the faid deviſe: 


lands ſhall 


e if R. ſhall have no iſſue male, 


then his whole lands and eſtate BS 
ſhall go to M. in tail male, he 


paying 2001. to the daughters| 
of R. 


and if M.| 


3 5 R. alid M. reſpe ctively after 


the eſtate ſhull Pal to him; 


and if J. have no iſſue male, 


then “ his ſaid eſtate ſhall go 
do the daughters of R. and M. 


In this 


. after the ſame eſtate 
mill fall to him; 
ſhall have no iſſue male, then| 
his lands ſhall go to his ne-“ 
phbew T. and his heirs, he pay-| 
ing 200. to the daughters of | 


poſe | 
* ſeſlion of H. P. he gives the 


ne ann. pals to Bleanor. Page 201, | 
— 101 


Where en wills that his reverſion is deviſed over; this 


go to his two though _ 
younger brothers R. and M. to 


be divided between them; and 


heirs; an eſtate for life only 
paſſes to the daughters of R. 
and M. the word | [eftate]' be- 
ing here W only. Page 
— 18 
A deviſe after the death of teſta- 
tor's wife to ſuch child as ſne 
is ſuppoſed to be pregnant 
with, and to the heirs of ſuch 
child, is a good deviſe. 
Where a term is deviſed to ſuch 
child as teſtator's wife is ſup- 
poſed to be pregnant with, 


and to the heirs of ſuch child 5 
= the lands of 1001. per 


for ever, provided that if ſuch 


laſt deviſe is good, 
there was no birth or preg-· EP 
nancy. 1 


And the 1 over is good a 2 an 


executory deviſe. 
A deviſe of a term to one 8 
his heirs, carries the whole. 5 


WES 4 
A term is deviſed ! in trust Th - 


A. and B. for their lives, and 
after their deaths in truſt fbr 
their firſt and other ſons and 
their heirs male, and for want 
of iſſue male, to the daughters 
of 4. and B. and if there be 
no iſſue of the ſaid marriage, 


in truſt for the iſſue of the 
ſurviror; but if they die wich⸗ 


5M out 


263 


child ſhall die before twenty⸗ 15 
one, baving no iſſue, then tbe 
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out leaving any y iſſue, in truſt | 


for S. S. for life, and then in 
truſt for all ſuch children as 
F.8. ſhall leave living, or his 
wife enſeint with, that ſhall at- 


tain twenty-one, their execu- 
A. and B. died with- | 
J. S. died in the 


tors, Cc. 
out iſſue, and 
life-time of the ſurvivor, le- 
ving iſſue then twenty-one | 


_ years old; 2. whether the li- 


zs an exccutory deviſe. 


ing. 


Wbere Ll diſcontinuance i is on » the 


3 prius roll, yet if there be | 
none on the 000 roll, it is 
well _. 


Receipr #1 rent * a rage is 
10  diſſciſin. 197] 


Ejectmer ent. 


b F laber les of a bealt-gate.| 7 


106 


And of a common, which muſt | 
be taken to be appurtenant. | 


e 

80 of * known in the coun- 

try, where the action is 
brought. 3 


Where a diſſeiſee enters within 


68 


five years to avoid a fine, and 


brings an ejectment, 3 the 
demiſe before the entry, the 
action is not maintainable. Page 
435 
Where an ejectment is brought 
in C. B. and afterwards another 
in K. B. on the ſame title, and 
for the ſame lands, the (ourt 
will ſtay the laſt ll the other 
1s determined. 298 


Where an ejectment is brought 8 
mitation to ſuch iſſue is good | 


Page court did at common has 5 3 


333 
= the rent. 


; Difcontinuance in vad. = 


for non-payment of rent, the 


the proceedings on payment of - 
<5 n 


Where | a writ 45 enquiry is ne. 


= 0” e, tee Tit. 


Erroz. 
Fee Tir. Irregularity. | 


[where the plaintiff's name is 


omitted! in the writ, defendant 


may apply, after appearance, ; 
to ſet aſide the proceedings. 16 


Otherwiſe if the ſervice of hs. - 
16 


writ 18 irregular only. 
The omiſſion in the memorandum 


of the cauſe of action i is not 
erroneous, 2< © 


And fo it is where the award to 
the ſheriff is general without 
mentioning of what county. 

—< 

Where a writ of enquiry in C. B. 

is teſted 85 the C. J. of the 
K. B. 


»» A — —— —@lw.._w FI 


7 TABLE if the 
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K. B. this is not error, but 

only irregularity, unleſs it ap | 

| pears on record that be was 
not then C. J. allo of C. B. 
| Page 74 74 


Affinity between the defendant | 


and Ther : is not aſſignable by 


the defendant for error. 91 


But 9. whether it be not aſſign- | 


able for error by the plaintiff. 


1 90, 91 
= 11 defendant pleads double with- 
out leave of the court, this 
cannot be taken advantage of 
on demurrer as error; but 
only upon motion, as an irre- 

EY ͤͥͤͥ- i 8 1080 
: Error does not lie in the Exche- 
- quer of an award of execution | | 
„ ſeire facias. 1 
hut if it be tam in redditione ju-| 
dlicii quam in adjudicatione exe-| 
cutionis, it is good. 288 
Upon bringing error in the Ex- 
| chequer on an award of execu- 
tion in a ſcire facias, (which | 
is wrong) the proper motion | 
is not to quaſh the writ, but 
„ leave to take out execu | 
„ VV 288 


Evidence. 


See Tit. 'Reco2d, 
5 Inlpection. 


The 3 of the wife 8 s 
not ſufficient to prove no ac- 
ceſs in the huſband, in order 
to make a ſettlement for the 


iſſue as baſtards. 9 


On motion for bailing perſans in- in- 


defendants themſelves. Page 64 
In treſpaſs for an entry, Nc. upon 


that A. died a papiſt, and tha 


tiff claims by deſcent) 1 


to proteſtantiſm is ſhewn by 


| duced, the other ſide may have 


party producing it directs. 259 


c. 10. requires the confeſſion 
of the * or the oath of 


One 


dicted of felony Y, the court 


will receive affidavits of the 


not guilty pleaded, a freehold 
may be given in evidence. 109 
"Where one jury ſets gut a ſpecial 
verdict found by another, the 
facts compriſed in ſuch verd = 
are no evidence. 172 
Where plaintiff ſhews in evidence, 


B. his heir hom whom plain- = 


nounced the popiſh 4 1 
and defendant ſhews a w ll of 
of B. under which he claims; 
and then plaintiff proves that 
B. died a papiſt; this is con- 
ſiſtent wirh his former evi- 
—Z. nun, 1 : 
Where the conformity of a papilt 


record, parol evidence may be 
Siren of his dying a papiſt. 
222, 236 
An informer cannot be a witneſs 
on a conviction for keeping 
ſetting dogs, Oc. upon 5 4. 5 
1 "240 - 
| Where written vids is pro- 


the whole read, after ſuch 
parts thereof are read as the 


Where the ſtatute of 3 W. & M. 


—— — 2 * 
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one or more witneſſes before | 


the juſtice, Tc. a conviction 


founded on a confeſſion made 


to the witneſs, is good. Page | 


302 


having no right, is not ſuffi- 


cient proof of poſſeſſion. 327 
> Otherwiſe of rent received by | 
one having right. 327 
| In quo warranto againft one for 
acting as bailiff, a judgment 


of ouſter againſt the perſons 


5 under whoſe nomination he 
was choſen may be given in 
r 3880 
5 But the ſame is not concluſive. f 


388 


babeas corpus. 220 


Where two are excommunicated | 


for two diſtin crimes, and 
the ſheriff is commanded to 


take and keep them both, 


until they make ſatisfaction, [ 


this ill. F 


In an Excommunicato capiendo for 
non · appearance in a cauſe of 

incontinence, there muſt be an 
addition. — 321 


| 


Nn in Chancery cannot 
be read upon motion, unleſs 
authenticated by affidavit. 313 
The receipt of rent by a perſon | 


PR Excommunicato capiendo. Bp 
. theſe executions are regular. 

855 Exceptions o an  Excommunicato 5 
cCapiendo. e 
. This writ may be 4 4 with-| 
out the party 8 bringing an 


= 


Where the writ ſets out the 
party to be excommunicated in 
a cauſe for adultery, fornica- 
tion or intontinence; this well 
enough though 1 in the Fon 

tive. 5 * 221 


Execution. 


An execution on a final jndemene 

in account, where the judg- · 
ment ſhould have been 
computet, is not to be ſet alide 
: whiltt the judgment remains. 


Were upon. a trial in term judg- | 
ment is ſigned after term, and 


a ca. [a. is teſted the firft day 


the firſt day of the term after, 
309 
| Executoz. 


An executor de ſon tort of a an 
executor de ſon tort is not lia- 
ble for a devaſtavit by the for- 
mer; neither by the common 

law, nor by the 30 Car. 2. c. 7. 
„ 

Where a judgment i is obtained a- 
gainſt an executor by compul- | 
ſion, for a ſimple- contract debt, 
and there are alſo bond-debts, 


he may diſcharge the former, 
by 


20 | 


of the ſame term, and return- 
able the laft, and a teſtatum 
capias is teſted the laſt day of | 


| the ſame term, and rae Oy 
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if he has no notice of the 
3 

ut Q if the judgment be not 
wo” by compulſion. 340 


Expoſition. 
See Tit. Charters. 

- Condition. 
 Bandamus. : 


| of the wand inhabitant]. 


T of the word void | in 05 51 5 
parliament, lee tit. Stat. 26.2 2. 


. 
Of quam ins 


Page 340 


012, 222 


W bf = a — 


Guardianſhip, | 


\HE care of 3 orĩgi- 
1 nally belonged to the court 
of Chancery, and by the diſſo- 


lution of the court of wards, 
became reveſted therein, Page 
312 


4 [A A guardianſhip 3 in 2 or un- 
der an appointment in Chan- 
cery, does not end at fourteen, 
unleſs another be then choſen 
312 


5 or W N 


habeas cozpus. 


: Where a latitat commaꝶgds the IM 


biſhop of D. by your writ'| 
to command the ſheriff, Oc. 

: this is to be underſtood of ſuch/ 

55 writ as * law he wy 7 iſſue, 18 


Fine. 


See Tit Remainder. 


4 0 —_ A 1 Bae, an ava} 


©"... cen. = 136 
If 2 diſſeiſor levies a fine, diſ- 


 leiſee has no title before entry. 
125, 136 
A fine by tenant for years nil | 


_ operatur. 


327 


| Difference between 2 fine and 
feoffment. 


327 


entry is neceſſary, and an| 
entry in ejectment is not ſuf. 


I bringing up a 
5 committed for breach of the 
ace, it is a ſufficient return 


281 


8⁰ if it hat been returned gene- 
rally, that he was out of the 


2 


9 8 cuſtody. . 8 1 


Hue and cry. 


In an addion of hue and cry, a 
declaration concluding, © * 8 
tra formam ſtatuti, and not 
* ſtatutorum, is good, the ac- 
tion being founded on the ſta- 
ty: 
And | in the ſame cale, where the 


tute of Winton. 


bond is fer out to be 

| fore S.C. © ſecondary 
© chief clerk to inrol pleas ;” 
5N 


given be- 


PON an habeas corpus for 5 
perſon 


that he was ditcharged ans; of: 
1 : : cuſtody by. an order of ſeſlions. | 


of E. V. 5 


this 


; 


. Where 8 an \ indiftment f is 3 
i from an inferior court, there | 

is no neceſſity of ſhewing in| 
| AB. in the city of Exeter; 


- vator of the Thames, ©c. it is 
inſufficient, becauſe non conſtat | 
An indictment for keeping * 


* —_—_— * 2 


n 
— 
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this is good deſcription, tho” 
the Ratute of 8 G. 2. c. 16. 


uſes the word [{econdary on- 


Page 11.5 


ly. 


: In the 1 caſe, where it is ſet 
out that the party went before 


S. C. ſecondary, without the 
word then], this ſufficient, 
ceĩelfpecially after a verdict. 116 
5 And it is ſufficient to ſay, that 
the bond was giren to 


. H 


high conſtable, without aver- 
ring that there was but one. 


116 | 


Jndicment. — 


4 
See Tit. Tnfonnations. 
1 : 
_ Words, 


the caption by what authority 
the court is held. 143, 147 


„„ 
: 1 where an indictment is 


ſet out to be taken before Sir 


1 J. T. mayor of L. and conſer- 


| he had power to take indict. 
ments. 


Parts. 145 to 148 
Indictments are not void, but 


bh But it 1s neceſſary to hhew A ju- 
riſdiction in the matter return» | 
145, 147, 148 


1 


| 


In indictments figures muſt not 
be uſed, eſpecially 1 in material | 


; 


= | vordable only, for wanr of ad- | 


— dition. 1 45 


And how the want of dition 
may be taken advantage of, fee 
tit. Dennunmrer. | 

If an indictment be held ill on 
demurrer, the judgment muſt 
be quod cuſſetur, and the party 

may be indicted again. Page 


147, 146, 149 


Inditment for a nuſance in the 
| Thames, without letting ä 


the termini, good. 137 
So of a highway. 145 
In returning an indictment, whe. 
ther the n names muſt be 
returned. - 
ona to an indictment, that 

the words are, the jury did 


3 * * inſtead of FE þ 


161 
ice for conveying a per- 
ſon having the ſmall- pox, and 
leaving him at the houſe of 


and obj ected, that ic ſhould be 


ſaid, « within the city and ; 
county of E. theſe not be- 
ing coextenſive. - 00 


Objetted alfo, that it ſhould be 
faid, defendant knew that the 


party had the {mall-pox. 162 


had that the fact Was done with 3 


an ill intent, and what. 162 


houſe to entertain vagrants in, 
refuſed to be quaſhed, becauſe 
laid by way of nuſance. 220 
An indictment for ſpeaking ſean- 


dalous words to a magiſtrate, 15 


227 
An 


may be — 


"339, 144 
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An indiament © that it was pre- 


* ſented,” without adding, 


4 on the oaths of twelve good | 
* and lawful men,” ill. Page 
. 


An indiftment for maintaining a 
cottage for habitation, without 


he wing that it was inhabited, 


ill. N 


-- Ali indictment for not repaiting E 


a way, without alledging 1 it to 
be out of repair, ill. 276 
Indictment againſt a townſhip for 


not repairing a cart- way, with- 


out ſhewing that they have 
from time immemorial repair- | 


t | Bp 
5 indictment for not paving a cart- 
WAV, ill. . 276 . 


5 Objetted to an indiftmene * N 
. : An W qui tam fb non 
 refidence refuſed to be quaſh- „ 
ed, though found before u- 
ws of afliſe, who have 3 
juriſdiction. JV 
amade exhibited at the ſeſ- 
ſions for uſing a trade for not 
ſerving an apprenticeſhip there- 
to, refuſed to be quaſhed. 216 
Information lies for publiſhing W- 
a juſtice of peace and alder- 
man, that he was ſcandalouſly 
- puily of telling a lie. 228 
0 Information granted againſt the 
captain of a man of war lying 
at Furtſmouth, for refuſing to 
let the land- coroner take an 
inqueſt upon a perſon hanged 
in the Fs” there being none 


the game acts: 


I. That it does not appear de- 


fendant was not qualified. 


| 2. That an indiftment does not 
ble for keeping nets, Oc. for 


 deftroying game. 
3. Thar it is not ſaid, « it was| 


s then and there Fworn.” ; 
85 4. That it does not appear to 
what time the ſeſſions were| 


_— 


 Jiifaney, 


On plea of infancy it wuft be 


|  ſhewn that the goods, @c.| 
were neceſſary tor the infant | 
perſonally. e * 


| Therefore where in an Aion for 
phyſick for horſes defendant 
leads infancy, - and 


replies, that the ohyſick Was 
neceſſary for the horſes ; this 


Otherwiſe if it had been replied, 


that the phyſick was neceſſary 
for the uſe of defendant ; or 


See Tit. Inditment. 
Stat. 21 Ju. 1. c. 4 


taken 


plaintiff | 


is an ill replication. Page 278 


that the phyſick was for the 
| horſes kept by defendant for 


his neceſſary ule. 278 

Horſes may be neceſſary for an 
infant. e 278 | 
| Infozmation, 


= „ ͤ—wß OO OS —”—_ - ——— — > 


e 


5 An information for non-reſidence | giving judgment refuſed ro be 
cannot be ; brought at the aſ-| 
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taken by the admiralry-coroner. 


Page 231 | 
But in the fame caſe, the infor- 
mation was not granted againft | 


the boatſwain, who acted by 


the captain's order. 234, 235| 


Information granted againſt two 


juſtices for making an order 
of removal, upon à complaint 


only that the pauper endeavour- 
cd to gain a ſettlement contra- | 


ry to law, without ſhewin 


_ chargeable. 


"er juſtice only. 
= And the * was not ſummon- 
1 238 


parſon, ſufficient, 
ſhewing him to be inſtituted 
and inducted. 291 


80 though the information be in 
the disjunctive, parſon or 


1 68, 291 
ee 4% 7 en: , | 
nſpection, 8 


In . by the truſtee of a 
dean and chapter againſt their 


lleſſee, defendant is not intitled 


do an inſpection of the books | 
of the dean and chapter. 247 | 


- . 4 


g 2. Whether it be not cured by 
that he was likely of become | 


= 238 
In the ſame caſe the order was 
recited to be made upon ex- 
amination © before us; where- 
as the examination was before 


238 5 


without | 


+ Where 1 In debt for 500 l. the ; jury | 


Irregularity. 
See Tit. Erroz. 


A final judgment in account, 
vv here it ſhould have been only 
quod computet, {et aſide on mo- 
tion for irregularity. Page 20 

An regularity in ſigning judg- 
ment is cured by bringing 3 

writ of error. - 26 


taking out a rule to be preſent 
at taxing coſts. e 15 


Judgment. 


See Tit, Quo warranto. *V⁵ẫ 
J 


A judgment entered up i in term - 


1 on an old warrant of attorney, 
Information is 1 ſ„ 
ſetting out defendant W 


good by relation, though 1 
party died early in the ſame 


4 


diſpenſed with, as a thing of | 


courle. - 392. 


find 3571. 11s. not paid, 
and nothing as to the reſidue, 
and the judgment is that plain, 


tiff recover © his ſaid debt, 
this ill. 157 


A 


day when the rule \ was _ : 


Where Aa juſtice af peace is - found . 


| guilty oz convichng without 


BEL: ſummons, his appearance on 


_ A fecal j jury grantable at com- | 
J law. 5 12 . 
For bringing up a ſpecial | jury to| 
Ta London, twelve guineas allow - = 
. = 52 
Defendant cannot challenge the| 
: nitatem be- 
tween himlelf and ſheriff. 85, 
N 99 
; The as method 1 4 8 
= "ng advantage of an objec- | 


—_ 
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A A judgment on inditment ſigned | 
by ſurprize for want of a plea, 


is not to be ſet afide : 6 


vwiſe in a civil action. Page 209 


Where there is a verdict for part, 


and a demurrer for other part, 


the court will not arreſt the 
judgment on the verdict be- 


fore the demurrer 18 deter- | 


bell N 


| A juſtice of peace ought not to 
grant a warrant for taking up 

2 a perſon for non-payment of 
wages without oath, 272 
But in ſuch caſe the party ought = 

7. w be {ummoned : and convicted. e 

| "0. 
ö ng of peace have no 8 
diction in caſe of wages, un- 


les in thoſe of N „ 
25 : "373 


Nor ſtay the plaintiff from en- 
ering up judgment. 284 
Judgments ſigned in vacation re- 


late to the firſt day of the pre- 


eeding term. 3 10 


Jury. 


=.  propter affi 


tion to the array is by chal- | 

Li 3 3 1 
A challenge that the ſheriff i is in» | 

tereſted, c. without ſhewing 8 


bow, it. 90 


Where defendant challenges the 


array, and plaintiff demurs, 
the court will afterwards quaſh 


it, without defendant s conſent. | 


In actions on the ſtatute of hue 
and cry, the venire muſt be of 
the county, it not being a 
penal law, and therefore a caſe 
not excepted i in 4, 5 4. c. 16. 

Page 115 


Juttites of peace. 
See Tit. Incoxmation, 


| King, 


viſitor, and it is doubtful whe- 


Leto and — 


ger, lee tit. Stat. 84 c. 14. 


104 


50 


IX HE RE a PR Tr is 
prayed to one as general 5 


ther the King be not ſuch, the 
court will not proceed without. 
0 wy the gs 8 counſel. 1 


HERE the leſſor i is in- 
/ Y titled to rent upon an 
execution ſued out by a ſtran- 


Libel, 


3 And if ill, OY writ would be 
cured by the return, whereby | | 


Eg party had notice, and did not 
appear 3 this not ſufficient, | 


aq - — WV — - —_— — — 2 
* - © . = . . — — — — 


8 . 


— 
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* 


a a>; 
I 


* 


See Tit. Infomation. 3 
8 


TY) 


1 


The publiſhing ſcandalous ada | 


vits, without any reflections, 


is puniſhable; eſpecially in 


Where to a nnd for re- 
ſtoring one to be a coroner, it 


the caſe of a magiſtrate. Page 


| Pandamus. 


5 apprenticehi with B.“ being 
« a freeman of C. and having | 
lived during the apprentice- 
1 ſhip in C.“ 
arerment that B. continued a| 
freeman during the apprentie. 


. 21 


the Ty is admitted. 


Where to a mandamus tip 4 3 


mitting a freeman the return 


there are fire courts-days for 
ſuch admiſſion, and that the 


without ſhewing theſe to be 
the only days. 4 
Mandamus to inſtal a perſon i into 


— prebend. '20 


| Mandamus not lies to grant = f- 
nittrat ion durante minorltate to 


a particular perton. 24 


| 


] But in ſuch cafe if an 2 ppeal be 


| 


384 Z 


this a ſufficient | - 


a admits the title, and ſays, that 


| 


Mandamus 10t lies to make an 
— 5 * ; 


equal poor - rate, where a rate 
is in being; though unequal, 
Page 25 


made, and the geſlons refuſe 
it, they may be compelled by 
mandamus to proceed thereon. 
25 


is returned, that he was ele. a 


1 5 ed 25 Auguſt, © and that nei- 

X. | HERE a mandamus ſug-| 7 
geſts that A. ſerved his 
B goed traverſe of the admilſion. | 


© ther then nor lince, nor is 
« he yet admitted; this is a 


hoy 
Mandamus not lies to a viſitor to 
_ compel another to execute a 
| ſentence of the viſitor's ; but 


(fi it lies at an it muſt be 5 
viſit generally, 176 


1 not lies to one as ge- 
neral viſitor, if it be doubtful 


| whether he be ſuch or not; 
but this muſt be firſt deter- 


mined in a ſolemn manner, 


_ viſitor to execute a ſentence 
given by him as Tpecial viſitor, 
„ 

* * FIRE 11G. 1. c. 4.) 

to a ſteward to hold a court - 
leet, and charge and ſwear a 
jury to preſent J. D. elected 
mayor, upon an affidavit of 
his election. 279 
To a mandamus for granting pro- 
bate, it is a good return that 
— 


156 90 186 
Mandamus not lies to a general 
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a ſuit is pending touching the | Upon motion for an — 


iy of the will Page 365| 


Mortgage. 


gage, and afterwards on bond, 
an ejectment brought by the 


mortgagee ſhall be ſtayed on 
payment of the mortgage mo- 
1 only ed the mortgagor. | 


— 
. The law is the ſame in the caſe 


of the vendee of the equity of 
redemption. | 


money ſufficient to pay 


ſuch payment. 


342 
At common lau- the court did| 


ſtay an ejectment brought on 


a a mortgagee, on payment of | 


the mortgage _ 
Motion. 
See Tit, Stat, 8 A. c. 14. 
SY G. 2. C. 25. 


A coke of viſitation, if n 


not determinable on a motion 
for a mandamus. 


3411 


And it makes no difference that 
he retains out of the purchale | 
5 the 
5 bond - debt, and gives 4. for 
paying the money retained to 

the mortgagee, if the premiſſes 
are not redeemable without Ts 
3 $411 

- But in the caſe * an tad he 
muſt pay both the money due 
on the mortgage and the bond. 


„ 


'w 8 


* 


| | 


for marrying, gn heireſs on 
4, 5 P. S M it is not neceſ- 
ſary for the proſecutor to ſne u ̃ 


| Where money W hat od Yin! the raviſher to be above four- 


- teen; but the contrary (if 
$f true) ld be ſhewn e contra. 


6 


Atte promitſozy. 


. ER E. A. ſells goods t to 
B. who delivers and in- 
Jorſes over to A. 2 note to- 


and 4. gives a receipt for the 


note becomes due the drawer 
becomes inſolvent, without 


diſcharged. 187 


Notice. 


The court will not take judicial 2 


notice of the cuſtoms of Lon- 
don. 5 HE * 


Officers. N 


TERRE 4 n 8 
| ſworn, and acts as 
mayor, without any election, 
he is not a mayor de facto; 
eſpecially if .— proſe- 


cuted | in a a guo warrantg, 172 


4 bene D 


i: 16. 


wards payment for the ſame, 
goods when the note is paid; . 


and afterwards B. indorſes it | 
over; and fix weeks after the 


yment ; the original debt 3 ” 


=. 
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Wbere 2 mayor” de fatto, ag nt 


5 . whom 4 quo wart anto is pend- 


© ihp, holds an aſſembly where | 
WW, burgels i is choſen, lach elec⸗ 


tion is void, unleſs it appears 
to be neceſſary. Page 119, 172 


A Lot poration· officer de facto 


may do acts neceſſary for pre- 
letving the body. 
Where a latitat goes to a county- 


| pulatine, and it is not ſigned 
by an attorney of that county | 
5 according to uſage, this no ex- 
cuſe to the officer for diſ- 


195 


. e the writ, 


Oꝛders. 


"hi ri. Baron and keme. 
. 
: . Inkonmation. | 
: or 5  Poo2. 
DES  Sertlement.. h 


| Wbere in an order of removal 
by two juſtices, their hands 
and ſeals are not ſet to the 
adjudication, nor ſo mention- | 
| ed, but are only in the mar- 
gin, (che one againſt the adju- 


; dication, and the other againſt 


the warrant; this ſufficient. 6 
Fw Where an order of baſtardy ap- 
pears to be made on the evi- | 
. dence of the mother, [who|_ 


Was a feme covert | © 


© other proof; 


e alone is not good. 
And in ſame cafe, an order of 


Ne made for quaſhing the 4 


124, 163 


|] © and on 

this ſuffi- | 
"the though the wife's evi- | 
8 | 


; 


original order, * | eraſe the 
huſband was alive, held ll; 
as it appeared the huſband had 
no acceſs. Page 8 
An order appearing to be made 
on inſufficient evidence is ill. 
2 8 
Order of baſtardy cannot be ex- 
cepted to, unleſs the pany be 
in court. 
An order of removal by two ju- 
ſtices, with the words and 
whereof | inſtead of; Lone 
whereof |, ill. 209 - 
Where an order is made by two 
jultices for removal of a man 


| and his children, and after- 
I wards a ſeſſions order is made; 
: ſetting out the caſe ſpecially, 
| (which relates only 
* father), and then the original 
| order is confirmed, 


order is good as to the children | 


though their ages be not men- 
tioned. 


ſtices, with the words both = 


Juſtices named in the ſecond : 


aſſignment] is ill, becauſe a 


conſtat, that either was of Hy. 


quorum. . 67 
And the order is not amendable, 
it being matter of fact. 67 
An order appointing ſcavengers, 
(on 2 V. © M. c. 8.) without 
ſhewing them to be able Tar. 
ſons, ill. 72 
Where an order of . by 


two juſtices i is ſet aſide by an 
odtäder 


10 


to the 


the laſt 


An order of e * two > ju- 5 


n 2 8 3 
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order of ſons, a new order | 


cannot be made by two jultices 


for removing the paupers from 


the place where they are ſent 


by the firſt order. 


for referring the matter to a 
judge of alliſe, be a ſufficient 
adjournment. | 

Exceptions to an order of re- 
moval by the ſeſſions. 
out the evidence. . 33, 84 

ſhew the commencemerſt of | 

--._ the lefhons. 101| 

Bur not the adjournments. 
Where 1 in an order a preſentment | 


ts ſtated, 


on the pariſhes, c. and the 
cChurchwardens are directed to 
aſſeſs the inhabitants; this 
good on 1 A. ſeſſ. 1. c. 18. 101 


VE Where upon appeal from an or-| 


der of removal by two juſtices, 
a ſeſſions order is made for 
referring the matter to a judge 
of aſſiſe, and it concludes, 
if the judge ſhall be of opi- 
nion, Oc. then, Vc.“ 
not good. „ 


A ſeſſions hs ating the fact 1 


as depoſed, without adjudica- 
tion, ill. | ” 01 


Upon making ade of re- 
moral, the examination muſt 


| 731 
| Orders are good without ſetting 


© whereby it ap- 
* Te. this lufficient. | N 
101 

3 Where in an ole for repairing | 5 
a bridge, a general rate is laid 


EZ 


73 


In ſeſſions orders, neceſſary to 


101 - 


= | 


| 


be by two juſtices, and by FR 
ſame who ſign che order. Page 
- "BIG 


Where the complaint i is that A. B. 
Page 73 
9. Whether an order of fethons, | 


endeavoured to gain a ſettle- 
ment, | without ſhewing that 
he is likely to become charge- 
able], 
ground of removal; and an 
information granted againſt 


order thereupon. 4 
An order for repairing a bridge, 
ſetting out that it is a publick 
3 and out of repair, ſuf- 
ficient, on 1 A. ſeſſ. 1. c. 18. 
v ithout ſhewing by whom 1 it 
ought to be repaired. 
Wbere an order is made fir 7e. 

moral of a woman to the 


letting out that her huſband is 


| has continued fo ever ſince, 


Oc. (wirhout thewing him wo 
be dead); ; this an ill order. 


But * the huſband's Jeath * — 
been ſhewn, the order would 
bave been good both for wife 

| and children. 


308 
If the wife has an eſtate, nei- 
ther ſhe or her huſband can be 


removed from the place where 


ic lies. 


2 Whether an appeal lies 1 


an order of juſtices for con- 
victing a perlon for refuſing 
2 


to 


this not a ſufficient 


t] O juſtices for making ſuch 5 


place of her laſt ſettlement, ” 


a native of Ireland, and went 
abroad ſeveral years ago, and 


6 - — 
8 — . 8 * rr * . 4 — 2 
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to be ſtated. 372 


* 
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to at as overſeer, on ſtature 
of 43 El. c. 2. Page 344 


Where an order of . ſtates, 


that the pauper went to an 
eſtate he had in his own right; 
this not ſufficient for gaining 
a ſettlement on 79 G. 1. with- 


out ſhewing it to be of his 
© own porchate. 3849 
Order of removal, without ſhew- | 


ing 2 complaint, 361 


fraud; this not ſufficient, un- 


leſs the fraud be expreſly | 
ES © So 362 
N Where in a 4 ND af ſel-⸗ 
ſions relating to the ſettlement 
of a poor apprentice, it is 
ſtated that the indentures were 
allowed and confirmed by two 
— juſtices, without laying © quo-| 
2 not good. 37 71 
5 An order of ſeſſions mentioned 
do be made at Michaelmas, and 
reßpited from the laſt tranſla- 
without 
bring when the latter were 
* 372 
3 Otberwiſe in caſe of an adjourn- 


| ed ſeſlions. | 3 37 72 
| In a ſpecial order of ſeſſions no- 


rum unus, 


ted ſeſſions, good, 


thing is to be intended, and 
the whole caſe muſt be K 


—— —BS c * 


Where in a ſeſſions order relating 
to a ſettlment, ſeveral circum- 
ſtances are ſet out inducing | - 


— 7 


Pauper. ; 
Defendant admitted to pro- 
ceed in forma pauperis af- 


ter . Page. 306 


|  Pleading. 


dee Tit. Cuſtom. 
Declaration. 
Demurrer. 

N Pꝛivilege. 

— Ereipats. 
Gatiance. 


A ü in aſſault and bat⸗ 
tery by * 'of recital, ill in 


- 6. Br: e 33 
Otherwiſe i in c. B. „ 
Ur demurrer to a 1 


though the defendant' s plea be 
faulty, yet if it appears that 
the action is not maintainable, 
defendant muſt. have Jjudg- 
ment. 3 - 31 
Where in n to a ſuit 
for a church-rate by church- 
wardens, 


ment, unneceſſary to ſhew 
how the churchwardens are 


— + Bo 


Where | in b it is plead- 
eds, that three churchwardens 
are choſen for the pariſh, and 


2 | that two ere churchwardens 


for one vill, and the other for 


the other vill; this conſiſtent. — 


32 


Where 


the party declares 
upon a cuſtom relating to the 
proportion and manner of =” 


1 — 
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Where the chriftian name varies 
in the. count and writ, cured 


_ foreſuid |. 


| he is inimicus. 
| Where defendant pleads not - guil- 
5, and then, by leave of 
the court according tg the 


l ſtatute, pleads other mat- 


ter, which he concludes with 
an averment, and afterwards | So 


| {ets out other matter, the leave 


of the court extends to the laſt 
Ve plea. 47 

10 action on ſtatute of hos: and 
cry, where it is declared that 


the party went before S. C. 


ſecondary, without 


ſay ying | 


_ [thenþ, this helped by verdid. | 


171 
"The wart Af addition cured by 


pleading. . 


3 „ 146, 150 

plea of bankruptey 
ig without concluding 
to the country, ill. 


_ phylick for his horſes, not in- 
cumbent on the plaintiff to 
heu- how he came by them. 


278 1 
Where in debt againft one as — 


- cutor, defendant pleads a re- 


ainer, and plaintiff replies 


F 
by defendant's 2 [the a- 
a Page 56 | 
A * that plaintiff i is an alien, 
not ſufficient in perſonal ac- 
tions, without ſhewing that | 

76 


108] 


176| 
In an action againſt an infant for 


that he is executor de fon fe, 
and defendant rejoins, that at- 
ter the laſt continuance he 
hath taken out adminiſtration; 
this laſt a good plea, and no 
waiver of the former. Pave 327 
And i in the {ame caſe, the 2 
tiff might have put in iſſue 


any part of the firſt plea or 


Tejoinder. 332 
A matter in efſe at the time of 
the firſt plea cannot be plead- 
ed puis darrein continuance. 332 

if the non- exiſtence thereof 
was owing to the party. 332 
A plea puis darrein continuance in- 
 confiltent with the firſt i is a 
waiver thereof. 332 


80 if in the laſt plea the words 
+ - HR 


are relicta verifications. 
Where in debt on bond 3 
an adminiſtrator, he pleads 


the cuſtom of London, that if 


one citizen of L. is indebted 
1 v4, 150 
5 The want of addition, as well as, 
a falſe one, pleadable 1 in abate- | 


to another on ſimple- contract, 
debt lies chereon againſt his 
adminiftrator as on a conceſſit 


ſolvere, and he ſhews Judg- 5 


in the! 


| i 


ments recovered accordingly; 
this not ſufficient without 
pleading that the adminiſtrator 
is bound to pay the debt as if 
due on bond. 340 
And in the ſame cafe, it is not 
fufficient to aver that the in- 
teſtate was indebted to the 
parties in L. but the contracts 
muſt be ſhewn to have been 
made within I. 341 
„ Where 


* 


nnn... 
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is delivered before the eſſoin 
day, Q. whether tenant in poſ- 
 ſethon can apply for leave to 


plead to the juriſdiction after 
four days of the term and two 
days after appearance. Page 369 | 
2. Whether defendant in ejedt- | 


ment is intitled to a plea that 


the lands lie in a county-pala- | 
tine, without ſhewing that all | 
. 369 3 
I becauſe non conſtat that he is 
one of the officers intitled, S. 

A a. 
| [and alſo Wente the pririlege 


the tenants live there. 


Poor. . 
See Tit. Oder s. 


Pauper. 
Settlement. 


A An lacks 1 may provide fir its 
| oon poor, though it be in a 


county not mentioned i in 12, 
13 Car. 2. c. 12. 
YO extraparochial low having 
officers, is — to maintain 
0 its OWN poor. 


314 ; 
\Prrcedents. 
oy The force thereof. 


Pꝛilon. : 


A — in cuſtody for the crown 
cannot be removed to another 
priſon at the inſtance of a pri- 


vate creditor. 


- Privilege. 


273 


* e pleads his pri- 
5 vilege 23 4 kide-clerk in the 


— 
Yo 


Where a declaration in ejectment 
that there is no record. Page 


| 


If 


Exchequer, a a good replication 


Where defendant pleads that 4 
barons of the Exchequer, and 


ſitting clerks and other officers 


attending there, are intitled to 


_ privilege ſo long as it is open, > 
aud that he is a ſide or ſirting | 


| clerk to 7 T. as remembrancer . 
q the Exchequer in the divi- 
fon of lord M. this plea ill, 


extends during attendance on- 


2 als whether hs be not too 


general, as extending to all 


314 clerks eee axcending 


there. 45 
Where privilege i is pleaded, d * 
does not appear by inrolment, 
there ought to be a profert of 
the writ of privilege. 46 


1 A clerk of a prothonotary inti- 
tled to no privilege as a defen?- 


dant, but only to an attach-⸗ 
1 46 
A party attending the ial of his 
cauſe ought not to be ſerved 
with proceſs. 
But Q. whether ſuch ſervice is 
void. 276 - 
A clergyman intitled to a writ of 
privilege from ſerving as col- 
lector and expenditor under 
the ſtatute of ſewers. 353 


brohr⸗ 


5 


* 


ll 
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Prohibition. | 


Where it appears either on the 
proceedings below or affidavit 
that the ſuit is for words ſpo- 


ken, and actionable in London, 
Prohibition lies after ſentence. 


Page / 
Gberwile if this appears only 


on a ſuggeſtion not verified by: 1 


Aaffidavit. 
| Where Pl nals to ſhew conls for 2 
prohibition is not ſerved till 
after ſentence, 
motion after . 7 


of the plea below may be ſug- 


geſted together, theſe being by 
as 7 


different matters. 
Where a prohibition i is prayed to 


2 ſuit in court-chriftian for 


words {poken i in London, on a | 


| ſuggeſtion of the cuſtom, ſuf- 
ficient, if it appears on the 


libel (chough not in the ſug - 
geſtion) that the words were 8 


ſpoken in L. 


cent, 


this not good. 
a ſuit in the ſpiritual court by 
former churchwardens againſt 
their ſucceſſors, wherein an 

account is decreed, and a rate 


made for nn Vc. 


17 nied; 
2 Whether a cuſtom and denial | 


; In the lame caſe the e | 
being, that the words were | 
ſpoken in. St. Bride's in Lon- | 
dan, or the parts near adja- | . 


7 
Prohibition lies after ſentence, to 


. ment. 


| char court having power only 
to order an account. Pape 1 1 
And in this caſe no affidavit is 
neceſſary. Wa bow © 
Prohibition not les to an appeal 
in the court of arches from a 
petition to the ordinary for a 
licence * ſetting up a monu- 
3 „ 
Where an 2 is made to the 
archbiſhop of C. as viſitor of a 


1 college by a fellow thereof, = 
and the appellant prays a pro- 

| hibition, ſuggeſting another to 
all one as a| 


be viſitor, the prohibition de- 


power. 


the proſecutor below. 2 : 
Prohibition not lies to a "I in 


the ſpiritual court for calling a 


perſon bawd. 263 


Prohibition not In to a ſut in 


Tourt - chriſtian for calling a 
woman whore, upon a 10 g- 
geſtion that the woman — 
in B. and by cuſtom ſuch de- 
famation is puniſhable in the 
temporal courts there, without 
an affidavit thereof. 299 
So. of words. one in London. 
304 


Quakers. 


; "> | HERE an chen 
Vis prayed againft a 
| quaker for taking an unrea- 


5 - ſonable 


the archbiſhop having 

5 ated as viſitor for 400 years, 
| andno other now x claiming = 
5 e 

Prohibition lies at the inſtance of. © 


* _ „ —_ — —— 
„ „ 1 * * 2 - = 
* 2 n 
: r 
* * 2 ö _ 1 _ 
* — og * 
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"Goth ſum vader an attach- | 
ment for coſts in a civil action, 
whether the party's affirma- 
tion may be read. "_ 201 


Quo warranto. 


Quo warranto not grantable for | 
holding a court-leet at the in- 


ſtance a the lord of the hun- | 
dred. ee | 15 


bother ſooner determination of 
W here in quo. warranto ſome iſ- 


ſhes are found for the King, 
and others for the defendant, | 
but it appears defendant has | 


no title, judgment muſt be 


againſt bim. e 395, 392 = 


| Raviſhment. 


3001 


Recopd. 


v here a final judgment on a 


writ of inquiry and taxation 


of colts are Joſt, it may be 


Plaintift not obliged to enter up 


judgment at the inſtance of a 


ſtranger, though an informer, | 


in order to be evidence. 3+” 


= Remainders. 


Where lands are limited to R. D. 
for 99 years, if he ſo long 
lives, and after his death, or 
other {ooner determination of 
his eſtate, to truſtees for his 
life to ſupport contingent re- 
mainders, and after the end or 


the ſaid term, remainder to 
the firſt ſon of R. D. in tail, 
with remainders over; the * 

mitation to truſtees is a good 
and velted remainder, and con- 
5 ſequenily a fine and recovery 


by K. D. and his firſt ſon are 
not ſufficient to defeat the > 


2: mainders c over. . 125, 137 
Inn taking away : a young e 


I woman under ſixteen fromm 
— guardian appointed by Chan-“ 
cery, and marrying her to her | 
diſparagement, though with | 
ber conſent, and without force, 
| 13 an ae at common law, 
and puniſhable by information. | 1 


. margin). a 


Bent. 
ee Tit. Ejedment. 


| Settlements. 
= ce Tit. Oners. 


ſufficient to gain a ſettle- 
ment, under 9, 10 V. z. c. 11. 


Ad the giring 3 for the 
ſupplied by a new writ of in- |. 


quiry of nunc pro tunc. 12 


rent is no impediment to che 
ſettlement. 


Where one dies inteſtate, vine 
two fons 4. and B. and B. 
takes his diſtributory ſhare in 

| goods, 
4 


HE renting | a windmill 
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g00ds, and A. lives in a leaſe- 


hold cottage, ©. till the end | 


of the term, without taking 


adminiſtration, this not ſuffi- 
cient to gain a ſettlement for 


A. Page 5 


1 Otherwiſe if A. had taken out 


adminiſtration. 5 
A ſervice for a year upon two | 


contracts, (though on the laſt | 


day of the firſt contract the 


pauper was abſent for an hour 
by the maſter's conſent) gains 


a: ſettlement, on 8, 9 W. 3. 
"61 


ls K. 30. | 
80 where the ſervice i is with two| 
maſters, po, 63] 


Where a pauper goes from Sow-| 
"= (leaving his family there) 
to Sidbury, where he has an| 
eftate in his own right for 
term of years of 191. 10s. | 


per ann. taking it for his home, 


not ſucceſlively, and is as much | 


of the time at Sowton and 


other places as at Sidbury, and | 


after ſtaying thus at Sidbury | 
for five months ſells his vs; -| 
he gains a new ſettlement at 


— 3450 
1 children live w th their father, | 


Siabury. 


without gaining a ſettlement 
of their own, their ſettlement 


follows that of their father. 
350 | 


Otherwiſe if they leave their fa- 
ther's family, and gain a new 
ſettlement of their own. Page 

50 

The ſame aw i in the caſe of the 
mother. 350 

An apprenticeſhip of a poor boy 
by one overſeer ſufficient to 
gain a ſettlement. 

And it is not neceſſary to make 

the apprentice a party to the 

indenture. 35 3 

Nor is it neceſſary to ſhew in 

orders for what time be was 

bound apprentice. 263"; 

Ard if the. indenture bi ftampe LG 
with a ſix penny ſtamp, it is 
ſufficient. 


: _ apprentice, neceſſary on 43 El. 


c. 2. that one of the jultices  _ 
confirming the indentures be 
of rhe quorum, or gaining a 
and cultivates the eſtate, bur | | 
has no flock or goods at Sid-| 
bury, and lodges at a publick | 
houſe, and continues there for | 
| forty days in the whole, but 


ſettlement. 363.3 1 


Statutes. 


Accs upon general ſtatutes re- 
lating to the Fan muſt be 


qui tam. 
Statutes of bue and cry! not penal. 1 


3H. 7. c. 10. of coſts. 
See In. Coſts. 285 


21 H. 8. c. 13. of non-refidence. 


Information hereon not to be 


brought before judges of af- 
fil le, 


„ 


. 


W here a poor perſon is bound 


119 1 


, 119 3 | 


er Tit. . Excommunicata captendo. 


— — —y— — — Sz _— — 


n 


A TABLE FT the Principal Matters, 


vie the act extending only to | 
| 


_— 


the courts of Meſtminſter- hall. 
288 Page TJ, £ 91 


A; \ 5P.OM c. 8. of raviſhment. | 


The taking away a young woman | 
under fixteen from a guardian 


appointed by Chancery, and 
. marrying her to her dilparage- 
ment, 
ſent, and without force, is an 
_ offence againſt this act, and 
puniſhable by information. 


310, 312 


„EE c. 13. of additions. 


43 . e. 8. poor. 
See Tit. Omers. 85 


31. 16 . of aft. 


40s. and leſs recovered, within | 


this act. 
as poor rradeſmen. : 


211.64 


though with her con- 


T Where the 4 is laid abore 1 


—— 8 


. „55 
e This act . to rich as well 


il 379] 


. of information E 


This act not extends to ſtatute *» 9 . 3. c. 11. of fls and 


of 12 4. of uſury, or to any| 
ſubſequent ſtatutes. 251 


12 car. 2. c. 12. poor. 
The twenty-firſt ſection of this 


ſtatute extends to all counties. 
Page 314 


12 Car. 2. c. 25. of ſelling wine. 


A merchant-impotter within this : 
Selling wine by one doaen quart 
bottles within this act. 393 


rt 2. c. 11. r. 
See Tit. By law. 


; 16, 17 Car. 2. i ff 2 2. c. 8. of aft : 


See Tit. Cofts. Feng. 


30 c. 2. c. LY of executors. 


T This act not © includes an executor 3 


de ſon ton of an executor de 
e tort. . . . 272 


31 UM. c. 10. OY 
_ er Thi Colts. 8 


7. By. 3- & 34. of quakers. 
TD Tit Quakers. 


abatement. 


See Tit. Abatement. 
| ' Coſts. 7 


13 


A fn 


ggeſtion muſt be made on 
the roll of the dearh of one 
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| # the parties to have advan- 
tage of this 20. Page 58 


9 10W. 3. c. 15. F awards. 
See Tit. Awards, 


14. l 1. * 18. of highways. 


Necelſury to be preſented that a 


bridge is out of repair, but not 


by whom to be repaired. 285 


Where it is doubtful who ought 
to repair, proper to be found 


by —_ 285 


5 Th OY ln afts of poſh. 
Ser Tit Evidence. 


4 54, c. 16. nid. 
see Tit. Stat. 36. 2. C. 25. 


4, 4 c. 7 of game. 
See Tit, Convitions. 


A cmi Mon * for unlawfully 


12 a gun, being an en- tion lies for the money loſt, 


and the ſame cannot be reco- | 


eine for deſtroying game, | 1 8 85 
6 70. 


| 


* contrary to the ſtature,” Wc. 


kom ſaying that it Was uſed | 
255 

80 where one is ſued for keeping 
any of the things mentioned 


for that purpoſe, "| 


in the act, it . be averred 
do be for deſtroying game. 256 
And the bare having theſe is not 


puniſhable unleſs uſed for kill- bi 
ing game; but the 1 ſued 


muſt prove he uſed them foe 
other purpoſes. Page 256, 257 


2 4 14 of rent. 


| Where land is let for a year, and 


afterwards at will for a leſs 
rent than before, and both 

rents are payable | half-yearly, 
and at the end of the firſt half 


is intitled only to the two laſt 
half years rent. 


w here land is let for a year, and 


| then part thereof at will, an 


an execution comes, the 1 


lord is not intitled to any „ 


of the firſt year s rent. 220. 


If landlord does not ſhew a full Wy 


caſe intitling himſelf to rent, 


he is not relievable FA motion, N 


but by 00 only. . 


220 


94 c. 14: — 


Where money is loſt by gaming, = 
and no ſecurity given, = > 


vered back. 


9 4. c. 23. 1 backney coaches. 
See Tit. Stat. I 8. 5 

A coach let for hire for a day, 

though not uſed to ply in the 

ſtreets, within this ati. 80 


| 18 


year under the laſt demiſe an 
execution comes, the landlord 


210 = 


A TABLE of. the Principal Marters. 


1 4. 6. $7. "Thadis coking 
See Tit. Stat. 16.1 I. c. 57. ; 


This act extends to 1 ö 
| Page 80 


This act extends not only to * 
56. 1. c. 12. of waggons. 1 


coaches only. 


A convition on the evidence 


only of the perſon — | 18 


5 inſufficient. | 


$56.1 1. . 13: of jeofail. 


| Where an original is returnable|* 
the ſame term of which the 
Placita are entred, this (if er- 


roneous ) cured by this act. 
— 


76.1. 2 to . 5 
hs requiring the then to return 


Where 2 director is a leſſee, his| 


covenant for payment of rent 


not diſcharged hereby. 


1 G. 1 4. of cor firations. : 
See ri. . Bandamus. OE ; | 
e FP 6.2. «26. of coal 5 


2 0. 2. c. 23. of attornies. 


Where : a latitat goes to the biſhop| 


of Durham for a mandate, and 


the latitat is ſubſcribed by an 


attorney of the K. B. ſufficient 


within this act. 1986 
This act not extends to mandates. 
1 * 


491 - atrial by the neighbourhood i in 


In the caſe of an executor of a; an 
attorney, the attorney's- bills 
are not within this act. Page 


276 
2 > G.; 2. c. 24. of clicks. 


didates, and perſons employed 

"oP them, bur to all others. 
7 — 24 

26. 2. c. 28. of alebouſes, 


91 


A general licence ſufficient. 


2 Whether a perſon acting un- 


der a licence not duly granted 
incurs the penalty of the _ 


81 
30. 3. c. 25. of b. 5 
See Tit. Coſts. | 


the jury out of the county, it 
repeals the 4, 5 4. c. 16. for 


penal actions, and in this caſe 
the venire muſt be de comitatu. 


Where A. a lighterman gives a 


note to B. a maſter of a ſhip : 
employed in bringing coals ro 
London, and B. indorſes it to 
C. towards payment of goods 
bought of him, and Aa aus 
(4. proving inſolvent without 


3 of the note) C. brings 
an 
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a 3 
goods; this a caſe not within 
the act, which extends only to 


contractors for coals, and to 


actions brought on notes. Page 
4 


90. 2. c. 23. Oi. act. 


without licence. 


Gant | is not exempted. 


5. 2. e 35. of pardon. 


This at mou be taken advantage ö 
of, not by motion, but by 
— pleading or tug 1 on the 


record. 274 


Suggeſtion. 


ennred on the roll to intitle | 


1. 6. 15. 


G24 


Treſpaſs. 


oh — tenementum A good 


againſt B. for the 


259 i 


the party to coſts, upon 17 I 


N treſpaſs Gor 4 forcible en- | 


109 


And upon not ul pleaded, a | 


a ſuggeſtion may be 


»„é— 


freehold may be giv en in evi- 
dene. oy 109 


Trial. 


| Whether indent is fide or 


ſicting clerk in the Exchequer, 
triable by record. 


ing an office there are ſev eral : 
iſſues, ſome of which are im- 
material, and theſe are found 
againſt evidence, and there is 
a general verdict againft de- 
fendant a new trial grantable, 
though the material iſſues (up- 


| on which alone there muſt he 1 
judgment againſt the defen- 5 
300.--: 
| A trial at bar not ds. who ©; 
leſs it be a caſe both of diffi- 
> Th 
a trial at bar not to be granted ” 
of a country-cauſe, 3 many 
| of the witneſles are old or in- 
Where i in an action wow citi- ee 
nens of London the damnum is 
laid above 40 8. and leſs reco- | 
vered, 


dant) are well found. 


culty and value. 


firm. 


27 73 


After a ſpecial wth ej ject- - 


ment upon a trial at bor A 
new trial denied where the 
evidence was doubtful only. 85 


Of the antiquity and reaſon of 
granting new trials. 322 
A new trial grantable after a trial 
at bar, where the verdict "= 
againſt evidence. 323 
9. N hether a new trial is grant- 
| able afcer a — verdict. 
PEP 
a 


Sy -. 


3 Where in 10 warranto for uſ 
| A Juſtice of peace may convit a2 7 0 warrant for N f. 


perſon for ſelling gin without | 
entry in a warehouſe, and 
8 „„ . _ 2 

And it 1s not neceſſary to ſhew | 
in the conviction that defen- 


ee 


A TABL LE «of the Principal Matters. 


ment after a trial at nifs prius, 


whether the verdict be for 


plaintiff or defendant. Page 324 | 
But Q. whether grantable in e- 
LEG dent after a trial at bar. 


324] 


| Trove r. 5 


deſendlant, the goods become 
his property. 19 
' Variance. 


Fee Tr. Demurrer. 


FX 7 HERE defendant | 
/ Y pamed Jose : 
C rit, and | Foſoph] in 


count, an immaterial variance, 
though aſſigned for cauſe of | CT 
FE demnuirrer.” . 76 
Voniance betw een the writ. and 
count proper to be pleaded in 
abatement, and not good caule 


Je 5 


of demurter. 


Uenite tattas. . 


iſſue is, 


Whether defendant did 
mile modo & forma preditt ; 


and the verdict is accordingly, | 


not good, becauſe [modo & | 


new trial grantable | in eject- 


Venue never to be changed in 
By judgment in trover againſt | 


80 of 4 counſel. . = 
And if an attorney be plaintiff . 


forma] do not relate to the 
place of the work and labour, 


Page 160 


Uenue. 


The venue may be changed i in ac- 
tions on notes in K. B. other- 
wile in C. B. 63 


caſe of ſpecialties. 63 
In tranſitory actions, if an at- 
torney be Jefendane. he may 
change the venue to Middleſex. 
. 
381 


he may lay the venue where 


te PR 


Uerdid. - 
See ri. Expoſition, 


Where i in quo warranto for acting 
4s a burgels, the jury find a 


nomination only, and not a 


dant cannot have —_ 


173, | 


_ 80 8 an eieiio 18 t . 
5 Where in indebitatus aſſumfe 


5 brought in an inferior court 
for work and labour done, the | 
whether the caule of | 

action 2ccrued within the Ju- 
ritdiction, and the venire is, 


pro- 


and not a good ſwearing. 119 


Where in quo warranto for "ating 


as burgeſs, the iſſue is, whe- 
ther che perſon who held the 
aſſembly when defendant was 

elected was mayor, and it ap- 
pears by ſpecial verdict that he 

was not lawful mayor, the 

flue is found againſt defen- 

dant, — 17 7 

* here 


32 I 5 


wearing and election, defen= 


2 — — 


A Ta B LE pry rhe Pri Rr) Matters, 


= here in quo warranto for acting 
as mayor, it is found that he 


was elected by A. B. acting as 


mayor, UT. it is to be intend- 


ed that A. B. was lawful may- 


or, eſpecially as his right was| 


not controverted. Page 119 
Where in quo warranto it appears 
that John P. was mayor, and 


afterwards it is ſtated that de- 
fendant was {worn before © the 
ſaid James ÞP, this well 


1 23 | 


enough. 5 
Where i in debt on a covenant for 
paying 521. 10s. per month 
as long as a ſhip ſhall be out; 


the ſum ae is zoo J. 


and iſſue is joined on the pay- 
ment of ſaid monthly ſum, 


pay, and nothing is ſaid as to 
reſidue of the 500 J. the ver- 
dict is ill. . 156 

| Where it is alledped that the 
jurors aforeſaid to the truth 
of the premiſſes | without ad- 
ding * ſpeak being e⸗ 
lected, G. c. this ! is erroneous. 

— 101 


brought in an inferior court 


for work and labour done, the 
iſſue is, whether the cauſe of 
S4̃ation accrued within the 
riſdiction, and the venire is, 
whether defendant did pro- 


miſe modo & forma predict ; 


| 


and the verdift i is — 


this not Page 160 
Where in welpaſe plaintiff de- 


# clares that 9 beat and 


impriſoned him for a long 
rw, ſeil. for 25 weeks then 
next, | which extends beyond 


the bringing the aCtion ] and 


be gets a verdict in which in- 


| iſ nes, 
| found for the defendant, yet 
and it is found that as to 


i 


3 


tire damages are given; this 


well enough, what comes un- 


der the yon being to be re- | 
jected. 7. 10 
Otherwiſe 1 it had not been un- 
der a ſcilicet. . 250 - 
Where i in quo warranto fri uſurp- 
ing an office, there are ſeveral 
ſome of which are 


has no title, judgment muſt 
be againſt him. % 
Where 8 are Gard iſſues, « Y 
general verdict ought not to 


de found, but a ſeparate W 
"203 


dict upon each iſſue. . 
So if 3 of the iſſues are im- 
material. N 


jurors, that it was contrary to 


their intention, eſpecially as 


it was not againſt evidence. 
"8 2 


— = 


MMoꝛds. 


. if it appears on the whole he N 
ont 3571. 115. defendant did not | 1 


„ 
A verdict refuſed to be ſer aſide 
| on athidavit by two of the 
| Where | in Pan ** ba 


— —_ —_ 2 


— ————no——g nam Po, 
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! 


: Wozds. 
See Tit. Inkonnation. 


„ 


Ou do not do right,” 


him for non-payment of ſer- 
vant's wages, not indictable, 


eſpecially if not ſpoken to him | 


1n the execution of bis office. 


85 Page 226 
. * You are a common ſtreet walk-| 
ing bitch, and ſtand every 
Wee « nad in the flreet to bel 
picked up by — not 
— 375 


See Tit. Expolation. „ 15 


. tak. 3 C. 2. c. 23. 
Officers. : 


: A writ of inquiry with 2 wrong 


ts BRITAN! NICVMI 


3 to a Juſtice of 
peace by one brought before 


teſte not void, but — 
only. Page 7 5 
A writ cannot be ſuperſeded 
after it is returnable. 195 
Where the original is returnable 
the ſame term of which the 
placita are entred, good in B. 
5 LY 238 
But in X. B. if the action is 
brought the ſame term the 
debt accrues, there muſt be a 
ſpecial memorandum. 243 
No need of any return of ſum- 
mons or attachment by pledges 
to a venire facias, or habeas 
corpora juratorum, lince 5 G. 2. 
„ 2% n= 248 
The want of a return to a vc- 
nire facias and habeas corpora | 


| Juratorum, cured "Y appearance 5 
1 * a 
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